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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

HOLTEC DECOMMISSIONING
INTERNATIONAL, LLC, AND HOLTEC
PALISADES, LLC

(Palisades Nuclear Plant)

Docket No. ൰൫-൭൰൰-LA-൮

NRC STAFF ANSWER TO HEARING REQUEST FROM INDIVIDUAL
PETITIONERS IN PALISADES RESTART AMENDMENT PROCEEDING

INTRODUCTION

Pursuant to ൬൫ C.F.R. § ൭.൮൫൴(i)(൬) and the licensing board’s (Board’s) orders dated

October ൬൲ and ൭൬, ൭൫൭൯, the U.S. Nuclear Regulatory Commission (NRC) staff (Staff) herein

answers a petition requesting a public hearing (Petition) prepared and filed by Alan Blind on

behalf of individual petitioners Jody Flynn, Thomas Flynn, Bruce Davis, Karen Davis, Christian

Moevs, Mary Huffman, Chuck Huffman, and Dianne Ebert (collectively, Petitioners) on

September ൴, ൭൫൭൯. The Petition challenges the first-submitted license amendment request

(Primary Amendment Request), dated December ൬൯, ൭൫൭൮, which is associated with the

potential restart of reactor operation at the Palisades Nuclear Plant (Palisades). The Petition

identifies Alan Blind as the Petitioners’ point of contact (Petitioners’ Contact). Subsequently, the

Petitioners’ Contact filed twelve supplements to the original Petition (Blind Supplements).

As explained below, the Petition should be denied because, while the Petitioners

demonstrate standing, none of their contentions are admissible. The Petitioners, through their

Petition as originally filed, do not contest the specific technical content of the amendment

requests or explain how the standards for granting license amendments are not satisfied.
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Instead, the Petitioners alternately raise immaterial matters that are outside the scope of the

proceeding, including challenging NRC regulations and regulatory processes, disputing licensee

actions undertaken outside the license amendment process, contesting the Staff’s safety review

and inspection activities, and demanding action from the NRC General Counsel. The Petitioners

also do not include adequate support for their claims. In addition, the twelve Blind Supplements

do not individually or cumulatively support the admissibility of the originally filed contentions.

Similarly, the more recently filed Contention ൰ is not admissible because, although the

exemption request dated September ൭൳, ൭൫൭൮ (Exemption Request) is subject to challenge in

this adjudicatory proceeding, the contention raises arguments that are out of scope,

unsupported, immaterial, and do not demonstrate that a genuine dispute exists with the

Exemption Request on a material issue of fact or law. Finally, the Petitioners’ requests to

suspend ongoing licensee activities and NRC license amendment reviews and the other

requests made in the twelve Blind Supplements are without merit and should be denied.

Therefore, the Board should deny the Petition.1

BACKGROUND

I. Palisades Licensing History Just Prior to Restart Efforts

Palisades was licensed for reactor operation until March ൭൯, ൭൫൮൬, under its renewed

facility operating license,2 but by letter dated June ൬൮, ൭൫൭൭, the licensee at the time, Entergy

Nuclear Operations, Inc. (Entergy), submitted certifications under ൬൫ C.F.R. § ൰൫.൳൭(a)(൬) that

1 As discussed below, the Petitioners’ Contact asserts in the twelve supplements that he represents the
Petitioners, but he is not legally eligible to serve as a representative of the Petitioners in accordance with
൬൫ C.F.R. § ൭.൮൬൯(b). While the original Petition was signed by the individual petitioners, none of the twelve
supplements were, nor is there any indication that the individual petitioners had direct involvement with
the supplements. Thus, the Staff does not currently consider the twelve supplements to be legally part of
the Petition. However, as discussed below, defects in representation may be cured, and the Petitioners
may appropriately address the matter.

2 Letter from Juan Ayala, NRC, to Paul A. Harden, Nuclear Management Company, LLC, “Issuance of
Renewed Facility Operating License No. DPR-൭൫ for Palisades Nuclear Plant” (Jan. ൬൲, ൭൫൫൲) (ADAMS
Accession No. ML൫൲൫൬൫൫൯൲൱).
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operation had permanently ceased and that fuel had been permanently removed from the

reactor.3 In accordance with ൬൫ C.F.R. § ൰൫.൳൭(a)(൭), the docketing of these certifications means

that “the ൬൫ CFR part ൰൫ license no longer authorizes operation of the reactor or emplacement

or retention of fuel into the reactor vessel.” Also, the NRC issued amendments changing the

operating license, which includes technical specifications (TS), to reflect the authorities and

requirements for a reactor in decommissioning.4 Among other things, the amendments removed

language from the license regarding the authority to operate the reactor and removed the TS for

an operating reactor that are not relevant to decommissioning.5 However, even after these

amendments became effective during the decommissioning period, the license is still referred to

as a renewed facility operating license in the license itself, and it continues to be a Part ൰൫

operating license.6

About ൬൳ months before submitting the Palisades ൰൫.൳൭(a)(൬) Certifications, Entergy

submitted a license transfer request on behalf of itself, Entergy Nuclear Palisades, LLC, Holtec

International, and Holtec Decommissioning International, LLC (HDI), to (among other things)

make Holtec Palisades, LLC (Holtec Palisades) the licensed owner of Palisades and to transfer

3 Letter from Darrell W. Corbin, Entergy, to NRC Document Control Desk, “Certifications of Permanent
Cessation of Power Operations and Permanent Removal of Fuel from the Reactor Vessel” (June ൬൮,
൭൫൭൭) (ML൭൭൬൱൯A൫൱൲) (Palisades ൰൫.൳൭(a)(൬) Certifications).

4 See, e.g., Letter from Scott P. Wall, NRC, to Vice President for Operations, Entergy, “Palisades Nuclear
Plant –Issuance of Amendment Regarding Administrative Controls for Permanently Defueled Condition”
(June ൯, ൭൫൬൳) (ML൬൳൬൬൯A൯൬൫) (Defueled Administrative Controls Amendment); Letter from Scott P. Wall,
NRC, to Vice President for Operations, Entergy, “Palisades Nuclear Plant – Issuance of Amendment No.
൭൲൭ Re: Permanently Defueled Technical Specifications” (May ൬൮, ൭൫൭൭) (ML൭൭൫൮൴A൬൴൳) (Defueled TS
Amendment).

5 See, e.g., Defueled TS Amendment, Enclosure ൭ at ൬൯, ൬൲, ൮൫, ൮൯, ൮൱, ൮൴-൯൭ (discussion of changes to
License Conditions ൭.B.(൬) and ൭.C.(൬) in Sections ൯.൭.൮ and ൯.൭.൳ of the Staff safety evaluation and
discussion of changes to the TS in Section ൯.൮ of the Staff safety evaluation); Defueled Administrative
Controls Amendment, Enclosure ൭ (discussion of TS changes in Section ൯ of the Staff safety evaluation).

6 See, e.g., Defueled TS Amendment, Enclosure ൬ (license change pages repeatedly use the term
“Renewed Facility Operating License” or similar terms such as “renewed operating license,” “Facility
Operating License,” or “Operating License”).
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licensed operational authority for Palisades from Entergy to HDI.7 Four hearing requests were

filed challenging this transfer request.8 While these hearing requests were pending, the Staff

issued an order (൭൫൭൬ Transfer Order) approving the requested transfer (Entergy-Holtec

Transfer).9 But the proposed transaction was subject to Palisades entering decommissioning.10

Therefore, the transfer transaction did not close until June ൭൳, ൭൫൭൭—after Entergy submitted

both § ൰൫.൳൭(a)(൬) certifications—on which date the Staff issued a conforming administrative

amendment to the license (Entergy-Holtec Transfer Conforming Amendment).11

As a result of the Entergy-Holtec Transfer, the license holders for Palisades are HDI and

Holtec Palisades. As stated in the ൭൫൭൬ Transfer Order, the Entergy-Holtec Transfer made

Holtec Palisades the licensed owner and HDI the licensed operator of Palisades and Big Rock

7 Letter from A. Christopher Bakken III, Entergy, to NRC Document Control Desk, “Application for Order
Consenting to Transfers of Control of Licenses and Approving Conforming License Amendments,” at ൭
(Dec. ൭൮, ൭൫൭൫) (ML൭൫൮൰൳A൫൲൰).

8 Entergy Nuclear Operations, Inc. (Palisades Nuclear Plant & Big Rock Point Site), CLI-൭൭-൳, ൴൱ NRC ൬
(൭൫൭൭).

9 In the Matter of Entergy Nuclear Operations, Inc., Entergy Nuclear Palisades, LLC, Holtec International
and Holtec Decommissioning International, LLC, Big Rock Point Plant and Palisades Nuclear Plant;
Transfer of Licenses; Order, ൳൱ Fed. Reg. ൲൬,൰൭൳ (Dec. ൬൱, ൭൫൭൬) (൭൫൭൬ Transfer Order). See also Letter
from Scott P. Wall, NRC, to A. Christopher Bakken, III, Entergy, “Palisades Nuclear Plant and Big Rock
Point Plant – Order Approving Transfer of Licenses and Draft Conforming Administrative License
Amendments (EPID L-൭൫൭൫-LLM-൫൫൫൮)” (Dec. ൬൮, ൭൫൭൬) (ML൭൬൭൴൭A൬൰൰ (package)).

10 “Safety Evaluation by the Office of Nuclear Reactor Regulation Related to the Request for Transfer of
Control of Facility Operating License No. DPR-൱, Renewed Facility Operating License No. DPR-൭൫, and
the General Licenses for the Independent Spent Fuel Storage Installations from Entergy Nuclear
Operations, Inc. and Entergy Nuclear Palisades, LLC to Holtec International and Holtec Decommissioning
International, LLC Big Rock Point Plant and Palisades Nuclear Plant,” at ൴ (ML൭൬൭൴൭A൬൯൳) (stating, “[T]he
proposed transfer transaction is subject to Palisades also having permanently ceased operations.
Accordingly, HDI (the proposed licensed operator for decommissioning) would not be authorized under
the Palisades license to operate or load fuel in the Palisade[s] reactor pursuant to ൬൫ CFR ൰൫.൳൭(a)(൭).”)

11 Letter from Scott P. Wall, NRC, to Pierre Paul Oneid, Holtec International, and Kelly D. Trice, HDI,
“Palisades Nuclear Plant and Big Rock Point Plant – Issuance of Amendment Nos. ൬൭൴ and ൭൲൮ Re: Order
Approving Transfer of Licenses and Conforming Administrative License Amendments (EPIDS L-൭൫൭൭-
LLM-൫൫൫൭ AND L-൭൫൭൫-LLM-൫൫൫൮)” (June ൭൳, ൭൫൭൭) (ML൭൭൬൲൮A൬൲൴ (package)) (Entergy-Holtec Transfer
Conforming Amendment).
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Point.12 HDI became the licensed operator because the NRC “approve[d] the transfer of

operating authority from the currently licensed operator, Entergy Nuclear Operations, Inc.

(ENOI), to [HDI].”13 This “operating authority” was the “authority to conduct licensed activities at

Big Rock Point and Palisades.”14 After the transfer, “HDI assume[d] responsibility for compliance

with NRC regulations and the current licensing bases, including regulatory commitments that

exist at the consummation of the proposed transfer transaction, and would implement any

changes under applicable regulatory requirements and practices.”15

Because the Entergy-Holtec Transfer was subject to hearing requests, the ൭൫൭൬ Transfer

Order included a condition stating that approval of the transfer “is subject to the Commission’s

authority to rescind, modify, or condition the approved transfer based on the outcome of any

post-effectiveness hearing on the license transfer application.”16 On July ൬൰, ൭൫൭൭, the

Commission denied three hearing requests on the transfer application but granted a hearing

request from the Michigan Attorney General and “admit[ted] limited issues pertaining to the

Attorney General's challenge to the proposed transferees' financial qualifications.”17 The

Commission directed the appointment of a Presiding Officer “to take all necessary actions to

compile, complete, and certify the hearing record, including presiding over any oral hearing.”18

The Presiding Officer held an oral hearing on February ൳ and ൴, ൭൫൭൮, closed the evidentiary

12 ൭൫൭൬ Transfer Order, ൳൱ Fed. Reg. at ൲൬,൰൭൴. Control of the Big Rock Point licenses is not affected by
the transfer request related to potential restart of Palisades.

13 Id. at ൲൬,൰൭൳.

14 Id. at ൲൬,൰൭൴.

15 Id.

16 ൭൫൭൬ Transfer Order, ൳൱ Fed. Reg. at ൲൬,൰൮൫.

17 Palisades, CLI-൭൭-൳, ൴൱ NRC at ൲.

18 Id. at ൬൫൱.
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hearing record on February ൭൳, ൭൫൭൮, and certified the hearing record to the Commission on

March ൭൭, ൭൫൭൮.19 The Commission has not yet issued a decision on those hearing issues.

II. Licensing and Regulatory Requests Related to Potential Restart of Palisades

In ൭൫൭൮, HDI engaged with the Staff regarding the potential restart of reactor operation at

Palisades. From September ൭൫൭൮ to May ൭൫൭൯, the NRC received the following licensing and

regulatory requests related to potential restart of Palisades:

! A September ൭൳, ൭൫൭൮, request for an exemption (Exemption Request) “from the
൬൫ CFR ൰൫.൳൭(a)(൭) restriction that prohibits reactor power operations and retention
of fuel in the reactor vessel … by allowing for a one-time rescission of the docketed
൬൫ CFR ൰൫.൳൭(a)(൬) certifications.”20

! The December ൱, ൭൫൭൮, Restart Transfer Request, which seeks NRC consent to, and
a conforming amendment for, a transfer of operating authority from HDI to Palisades
Energy, LLC (OPCO) under Renewed Facility Operating License No. DPR-൭൫ for
Palisades and the general license for the Palisades Independent Spent Fuel Storage
Installation (ISFSI).21

! A December ൬൯, ൭൫൭൮, license amendment request (Primary Amendment Request) in
support of resuming power operations that largely seeks to undo the changes made
by the previously issued Defueled TS Amendment with some proposed differences
from the previous operating reactor TS.22

! A February ൴, ൭൫൭൯, license amendment request (Administrative Controls
Amendment Request) in support of resuming power operations that largely seeks to
undo the changes made by the previously issued Defueled Administrative Controls

19 Entergy Nuclear Operations, Inc. (Palisades Nuclear Plant & Big Rock Point Site), LBP-൭൮-൰,
൴൲ NRC ൬൬൱ (൭൫൭൮).

20 Letter from Jean A. Fleming, Holtec International, to NRC Document Control Desk, “Request for
Exemption from Certain Termination of License Requirements of ൬൫ CFR ൰൫.൳൭,” at ൬ (Sept. ൭൳, ൭൫൭൮)
(ML൭൮൭൲൬A൬൯൫) (Exemption Request).

21 Letter from Jean A. Fleming, Holtec International and HDI, to NRC Document Control Desk,
“Application for Order Consenting to Transfer of Control of License and Approving Conforming License
Amendments,” at ൬ (Dec. ൱, ൭൫൭൮) (ML൭൮൮൯൫A൬൱൬) (Restart Transfer Request).

22 Letter from Jean A. Fleming, Holtec International, to NRC Document Control Desk, “License
Amendment Request to Revise Renewed Facility Operating License and Permanently Defueled Technical
Specifications to Support Resumption of Power Operations” (Dec. ൬൯, ൭൫൭൮) (ML൭൮൮൯൳A൬൯൳) (Primary
Amendment Request).
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Amendment with some proposed differences from the previous operating reactor
TS.23

! A May ൬, ൭൫൭൯, license amendment request (Emergency Plan Amendment Request)
to revise the Palisades site emergency plan to support resuming power operations.24

! A May ൭൯, ൭൫൭൯, license amendment request (MSLB Amendment Request) to revise
the Palisades main steam line break analysis to “support the Palisades restart
project.”25

The Staff has accepted all of these requests for review. The review is underway, and no

decisions have been made on any of the requests.

The four restart-related amendment requests are parts of the licensing and regulatory

requests that would be necessary to restart reactor operation at Palisades. All of the requests

listed in the previous paragraph would need to be approved for restart to be authorized. Also,

the Emergency Plan Amendment Request includes the following proposal:

As discussed in Reference ൰, HDI is proposing to submit to the NRC,
approximately four weeks in advance of the date that [Palisades] plans to
transition to a power operations plant (transition date), a readiness letter that will
state the planned transition date and HDI’s satisfaction that the implementation
conditions for license transfer, ൬൫ CFR ൰൫.൳൭(a)(൭) exemption, and license
amendments are met. Additionally, on the designated transition date, HDI will
submit a notification letter to docket that [Palisades] has transitioned from a
facility in decommissioning to a power operations plant.26

Like the restart-related requests as a whole, this proposal is subject to a detailed Staff technical

review.

23 Letter from Jean A. Fleming, Holtec International, to NRC Document Control Desk, “License
Amendment Request to Revise Selected Permanently Defueled Technical Specifications Administrative
Controls to Support Resumption of Power Operations” (Feb. ൴, ൭൫൭൯) (ML൭൯൫൯൫A൫൳൴) (Administrative
Controls Amendment Request).

24 Letter from Jean A. Fleming, Holtec International, to NRC Document Control Desk, “License
Amendment Request to Revise the Palisades Nuclear Plant Site Emergency Plan to Support Resumption
of Power Operations” (May ൬, ൭൫൭൯) (ML൭൯൬൭൭C൱൱൱) (Emergency Plan Amendment Request).

25 Letter from Jean A. Fleming, Holtec International, to NRC Document Control Desk, “License
Amendment Request to Approve the Biasi Critical Heat Flux (CHF) Correlation for Use with the Palisades
Main Steam Line Break (MSLB) Analysis,” at ൬ (May ൭൯, ൭൫൭൯) (ML൭൯൬൯൰A൬൯൰) (MSLB Amendment
Request).

26 Emergency Plan Amendment Request at ൭.
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III. Petitioners’ Hearing Request on Amendment Related to Restart of Palisades

On August ൲, ൭൫൭൯, the NRC published a Federal Register notice of opportunity to

request a hearing regarding the Transfer Request (Transfer Notice)27 and a Federal Register

notice of opportunity to request a hearing regarding the four license amendment requests

(Amendments Notice).28 The Transfer Notice established an August ൭൲, ൭൫൭൯, deadline for

hearing requests, while the Amendments Notice established an October ൲, ൭൫൭൯, deadline for

hearing requests.29

The Petitioners did not file a hearing request in response to the Transfer Notice, but on

September ൴, ൭൫൭൯, Alan Blind filed the Petition regarding the Primary Amendment Request.30

Specifically, the Petition states, “The subject of this public request for a hearing applies to

ML൭൮൮൯൳A൬൯൳ and ML൭൯൬൴൬A൯൭൭, ‘Request to Revise Operating License and Technical

Specifications to Support Resumption of Power Operations.’”31 The referenced title and ADAMS

accession numbers correspond to the entry in the Amendments Notice for the Primary

Amendment Request.32

27 Holtec Decommissioning International, LLC, Holtec Palisades, LLC, and Palisades Energy, LLC;
Palisades Nuclear Plant and the Palisades Independent Spent Fuel Storage Installation; Consideration of
Approval of Transfer of Licenses and Conforming Amendment, ൳൴ Fed. Reg. ൱൯,൯൴൮ (Aug. ൲, ൭൫൭൯)
(Transfer Notice).

28 Holtec Decommissioning International, LLC, and Holtec Palisades, LLC; Palisades Nuclear Plant;
Applications for Amendments to Renewed Facility Operating License Involving Proposed No Significant
Hazards Considerations and Order Imposing Procedures for Access to Sensitive Unclassified Non-
Safeguards Information and Safeguards Information, ൳൴ Fed. Reg. ൱൯,൯൳൱ (Aug. ൲, ൭൫൭൯) (Amendments
Notice).

29 Transfer Notice, ൳൴ Fed. Reg. at ൱൯,൯൴൮; Amendments Notice, ൳൴ Fed. Reg. at ൱൯,൯൳൲.

30 Public Hearing Petition Regarding Palisades Nuclear Plant (Sept. ൴, ൭൫൭൯) (Petition). The title of the
Petition is given on page ൲൭, under the heading “Preparer Declaration and Certifications.”

31 Id. at ൭൫.

32 Amendments Notice, ൳൴ Fed. Reg. at ൱൯,൯൳൴.
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Although the Petition was filed by Alan Blind, the Petition does not identify him as one of

the Petitioners. The Petition states that the Petitioners are listed in Appendix A,33 and Alan Blind

is not listed therein.34 Instead, the Petition states that Alan Blind prepared the Petition, although

he is not an attorney.35 Also, the Petition states, “Petitioners request that the single point of

contact” be Alan Blind.36 The Petition includes declarations signed by each of the individual

petitioners.37

Subsequently, the Petitioners’ Contact made twelve additional filings, the Blind

Supplements, which included declarations asserting that Alan Blind was the Petitioners’

representative. Unlike the Petition, the Blind Supplements were not signed by the individual

petitioners. The Blind Supplements are:

! Supplemental Filing to Strengthen Standing of Petitioners in NRC Docket No. ਇਂ-ਇਇ-
LA-ਅ, dated September ൬൴, ൭൫൭൯ but filed September ൭൫, ൭൫൭൯ (Blind First Standing
Supplement)

! Supplemental Submission to the Petition Regarding the Safety Impact of Steam
Generator Tube Plugging at Palisades Nuclear Plant, dated September ൬൴, ൭൫൭൯ but filed
September ൭൫, ൭൫൭൯ (Blind First Steam Generator Supplement)

! Supplemental Filing to Strengthen That Holtec’s Proposed Use of § ਇਂ.ਇ is Within the
Scope of the FRN For Requesting a Public Hearing, dated and filed September ൭൭, ൭൫൭൯
(Blind First ൰൫.൰൴ Supplement)

! Part Two, Supplemental Submission to the Petition Regarding the Safety Impact of
Steam Generator Tube Plugging at Palisades Nuclear Plant, dated and filed September
൭൭, ൭൫൭൯ (Blind Second Steam Generator Supplement)

33 Petition at ൬൰.

34 Id. at ൲൮-൲൯. Additionally, the Petition states that the Petitioners live “in close proximity to the Palisades
Nuclear Plant” and “within the Plume Exposure Pathway [Emergency Planning Zone (EPZ)].” Id. at ൬൰-൬൱.
By regulation, the Plume Exposure Pathway EPZ generally extends to about ൬൫ miles from the plant.
൬൫ C.F.R. § ൰൫.൮൮(g)(൬). Using the address for Alan Blind on page ൲൭ of the Petition, the Staff verified,
using the straight-line measurement tool in Google Maps, that Mr. Blind lives approximately ൭൲.൰ miles
from the Palisades containment building.

35 Petition at ൬൮.

36 Id. at ൬൴.

37 Id. at ൲൮-൳൬ (petitioners’ declarations in Appendix A of the Petition).
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! Part Three, Supplemental Submission to the Petition Regarding the Safety Impact of
Steam Generator Tube Plugging at Palisades Nuclear Plant: The Need for NRC to
Review the Palisades Design Basis of SSCs to Next Approve Accident Safety Analysis
and Evaluate Steam Generator Tube Plugging Limits, dated and filed September ൭൭,
൭൫൭൯ (Blind Third Steam Generator Supplement)

! Supplemental Filing to Emphasize the Importance of Transparency in NRC and Holtec’s
Processes: The Need For a Public Hearing Docket No. ਇਂ-ਇਇ; NRC-ਂਆ-ਂਃਅਂ, dated
September ൭൮, ൭൫൭൯ but filed September ൭൯, ൭൫൭൯ (Blind Transparency Supplement)

! Supplemental, Part Two, Filing to Strengthen Standing of Petitioners in NRC Docket No.
ਇਂ-ਇਇ-LA-ਅ, dated and filed September ൭൰, ൭൫൭൯ (Blind Second Standing Supplement)

! Supplemental Filing to Strengthen That Holtec’s Proposed Use of § ਇਂ.ਇ is Within the
Scope of the FRN For Requesting a Public Hearing, dated September ൭൱/൭൲, ൭൫൭൯, but
filed September ൭൲, ൭൫൭൯ (Blind Second ൰൫.൰൴ Supplement)

! Third Supplemental Filing to Highlight the Critical Need to Use a FSAR Based on
Current General Design Criteria, Unlike Holtec's Proposed Use of ਇਂ.ਇ to Build a
FSAR: Before Analysis of the Significant Stress Corrosion Cracking (SCC) in Steam
Generator Tubing Findings, dated October ൭/൮, ൭൫൭൯, but filed October ൮, ൭൫൭൯ (Blind
Third Steam Generator Supplement (Part ൭))38

! Contention Five: Holtec’s Exemption Request Fails to Meet Requirements For
Acceptance Review, as per ਃਂ CFR ਇਂ.ਃ, “Specific exemptions,” dated and filed
October ൯, ൭൫൭൯ (Contention ൰ Filing)

! Supplemental Filing: Further Basis for Contention Five, Holtec’s Proposed Sequence,
Without NRC approval, Predicate for Specific Exception Request NRC Staff Review,
dated and filed October ൰, ൭൫൭൯ (Contention ൰ Supplement).

! Request to Add Correspondence to Docket No. ਇਂ-ਇਇ-LA-ਅ, dated October ൬൴, ൭൫൭൯,
but filed October ൭൫, ൭൫൭൯ (Challenge to NRC Email).39

By orders dated October ൬൲ and ൭൬, ൭൫൭൯, the Board established a November ൯, ൭൫൭൯, deadline

for answers to the Petition and the Challenge to NRC Email.40

38 The Staff is referring to this supplement as “Blind Third Steam Generator Supplement (Part ൭)” because
this document has “Third Supplemental Filing” in its title, but Petitioners’ Contact previously filed the third
supplement on steam generator issues on September ൭൭, ൭൫൭൯.

39 It is not clear whether the Challenge to NRC Email was filed as a motion or as a supplement to the
Petition, but the Staff is treating it as a supplement.

40 Holtec Decommissioning International, LLC (Palisades Nuclear Plant), LBP Memorandum and Order
(Amending Initial Prehearing Order) (Oct. 17, 2024) (unpublished) (ML24291A105); Holtec
Decommissioning International, LLC (Palisades Nuclear Plant), LBP Memorandum and Order
(Establishing Schedule for Responses to Joint Petitioners’ October 20 Request) (Oct. 21, 2024)
(unpublished) (ML24263A018).
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DISCUSSION

The Petition should be denied because, while the Petitioners have demonstrated

standing, they have not submitted an admissible contention. As explained below, this

proceeding is limited to whether the amendment requests satisfy NRC requirements, but the

Petitioners, through their originally filed Petition, avoid grappling with the specific technical

content of the amendment requests or explaining why these requests fail to satisfy NRC

requirements for amendments. Instead, they raise immaterial matters that are outside the scope

of the proceeding, such as challenges to the Staff’s safety review and inspection activities,

demands for action from the NRC General Counsel, and disputes regarding actions the licensee

has or may take outside the license amendment process. The Petitioners otherwise contest the

sufficiency of the existing regulatory framework. The Blind Supplements offer more of the same

regarding the originally proposed contentions and do not bolster their admissibility. Further, the

Blind Supplements propose a new Contention ൰, but this contention is likewise inadmissible

because, although it demonstrates that the Exemption Request is subject to challenge in this

proceeding, the contention raises arguments that are out of scope, unsupported, immaterial,

and do not demonstrate that a genuine dispute exists with the Exemption Request on a material

issue of fact or law. Finally, the Petitioners’ requests to suspend ongoing licensee activities and

NRC license amendment reviews are without merit and should be denied. Therefore, the

Petition should be denied.

I. Representation of Petitioners

The Petition and its supplements were prepared and filed on behalf of Petitioners by

Alan Blind, who asserts that he is Petitioners’ representative.41 A person may appear in an NRC

41 See, e.g., Blind First Standing Supplement, at ൳ (“I am the representative of Joint Petitioners”). For their
part, Petitioners have not directly stated in their pleadings or declarations that Alan Blind represents them,
requesting only that Alan Blind be the “single point of contact.” See Petition at ൬൴ (“Petitioners request that
the single point of contact be[] Alan Blind”); see also id. at ൲൰-൳൬ (agreeing that Alan Blind is “to be the
petition point of contact”).
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adjudicatory proceeding on their own behalf or be represented by an attorney.42 A partnership,

corporation, or unincorporated association may be represented by a duly authorized member or

officer or by an attorney.43 To represent a party, an attorney must be in good standing and

admitted to practice law before any federal or state court or before a court of the District of

Columbia, a U.S. territory, or a U.S. possession.44 Any person appearing on behalf of a party

must file a written notice of appearance stating certain identifying information and the basis for

their eligibility to act as a representative.45 Representatives may, among other things, file and

receive pleadings and make representations on behalf of those they are representing.46 But

Alan Blind is not himself a petitioner or an attorney representing Petitioners. Also, the

Petitioners are filing as individuals and not as a partnership, corporation, or unincorporated

association, of which Alan Blind is a member or officer.47 As a result, Alan Blind is not eligible to

represent Petitioners in accordance with ൬൫ C.F.R. § ൭.൮൬൯(b).

At this time, Alan Blind’s ineligibility to represent the Petitioners has implications

primarily for the supplements to the Petition.48 The original Petition was signed by the individual

petitioners,49 but they did not sign the twelve Blind Supplements, nor is there any indication that

42 ൬൫ C.F.R. § ൭.൮൬൯(b).

43 Id.

44 Id.

45 Id.

46 See Tennessee Valley Authority (Bellefonte Nuclear Plant, Units ൬ and ൭), LBP-൬൫-൲, ൲൬ NRC ൮൴൬, ൯൬൭
(൭൫൬൫) (noting that counsel representing an organization in the proceeding “entered an appearance on
[the organization’s] behalf so as to be identified as available to file and receive pleadings and make
representations for the organization”).

47 The Staff notes that the Commission concluded that even representation of an organization by a
member or officer originated as a species of self-representation. See Lincoln County, Nevada; Denial of
Petition for Rulemaking, ൲൭ Fed. Reg. ൲൮,൱൲൱, ൲൮,൱൲൳-൲൴ & n.൬൳ (Dec. ൭൳, ൭൫൫൲). No aspect of self-
representation is present in this situation.

48 There may be implications for oral argument, as well, if held.

49 Petition at ൲൮-൳൬ (petitioners’ declarations in Appendix A of the Petition). Although the individual
petitioners did not formally sign the entire Petition, their signed declarations asserted that they read and
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they were directly involved with the supplements. Thus, the Staff does not currently consider the

twelve supplements to be legally part of the Petition; hence, these supplements should not at

this time be considered under ൬൫ C.F.R. § ൭.൮൫൴. However, the Staff did address whether these

supplements support contention admissibility, as discussed below. Also, because defective

representation can be cured,50 the Blind Supplements may be further considered under

൬൫ C.F.R. § ൭.൮൫൴ if the Petitioners appropriately address the matter.

II. The Petitioners Demonstrate Standing

A. Standing Requirements

Section ൬൳൴a. of the Atomic Energy Act, as amended (AEA), requires the Commission to

“grant a hearing upon the request of any person whose interest may be affected by the

proceeding, and shall admit any such person as a party to such proceeding.”51 A request for a

hearing or petition for leave to intervene in a proceeding must demonstrate standing in

accordance with the NRC’s requirements at ൬൫ C.F.R. § ൭.൮൫൴(d). Pursuant to

§ ൭.൮൫൴(d)(൬), the request for a hearing or petition for leave to intervene must state:

(i) The name, address and telephone number of the petitioner;

(ii) The nature of the petitioner’s right under the AEA to be made a party to the
proceeding;

(iii) The nature and extent of the petitioner’s property, financial or other interest in the
proceeding; and

(iv) The possible effect of any decision or order that may be issued in the proceeding on
the petitioner’s interest.52

were knowledgeable of the Petition, indicated that they wished it to be filed as a Petition, and stated that
they were signing in accordance with ൬൫ C.F.R. § ൭.൮൫൯(d).

50 See FirstEnergy Nuclear Operating Co. (Davis-Besse Nuclear Power Station, Unit ൬), LBP-൬൬-൬൮,
൲൮ NRC ൰൮൯, ൰൯൴ (noting that a petitioner may cure procedural defects in representation), vacated in part
on other grounds, CLI-൬൭-൳, ൲൰ NRC ൮൴൮ (൭൫൬൭).

51 ൯൭ U.S.C. § ൭൭൮൴(a)(൬)(A).

52 ൬൫ C.F.R. § ൭.൮൫൴(d)(൬).
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The burden of demonstrating standing is on the petitioner,53 though the Commission does not

hold pro se petitioners “to the same standards of clarity and precision to which a lawyer might

reasonably be expected to adhere.”54 In addition, for the purposes of determining standing, the

petition will be construed in the petitioner’s favor55 and its material allegations will be accepted

as true.56

The Commission uses contemporaneous judicial concepts of standing when evaluating

whether a petitioner has established standing.57 Accordingly, a petitioner must allege an injury in

fact that is fairly traceable to the challenged NRC action and that is likely to be redressed by a

decision favorable to the petitioner.58 In addition, the alleged injury must arguably fall within the

“zone of interests” protected by the AEA.59

While the Commission generally requires the elements of standing be pled with

specificity, it has also found standing in certain cases under a “proximity presumption.” In

proceedings for “construction permits, operating licenses, or significant amendments thereto

53 Commonwealth Edison Co. (Zion Nuclear Power Station, Units ൬ and ൭), CLI-൴൴-൯, ൯൴ NRC ൬൳൰, ൬൴൯
(൬൴൴൴).

54 Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units ൮ and ൯), CLI-൬൰-൭൰, ൳൭ NRC
൮൳൴, ൮൴൯ (൭൫൬൰) (internal quotations and citations omitted).

55 Turkey Point, CLI-൬൰-൭൰, ൳൭ NRC at ൮൴൯.

56 Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta, Georgia), LBP-൴൰-൱, ൯൬ NRC
൭൳൬, ൭൳൱ (൬൴൴൰) (citingWarth v. Seldin, ൯൭൭ U.S. ൯൴൫, ൰൫൬ (൬൴൲൰), and Kelley v. Selin, ൯൭ F.൮d ൬൰൫൬,
൬൰൫൲-൫൳ (൱th Cir. ൬൴൴൰)), vacated in part and remanded on other grounds, CLI-൴൰-൬൫, ൯൭ NRC ൬, and aff'd
in part, CLI-൴൰-൬൭, ൯൭ NRC ൬൬൬ (൬൴൴൰); see also U.S. Army Installation Command (Schofield Barracks,
Oahu, Hawaii, and Pohakuloa Training Area, Island of Hawaii, Hawaii), CLI-൬൫-൭൫, ൲൭ NRC ൬൳൰, ൬൴൭ n.൮൴
(൭൫൬൫) (citing Kelley, ൯൭ F.൮d at ൬൰൫൲-൫൳).

57 See Turkey Point, CLI-൬൰-൭൰, ൳൭ NRC at ൮൴൯; see also Calvert Cliffs ਅ Nuclear Project, LLC (Calvert
Cliffs Nuclear Power Plant, Unit ൮), CLI-൫൴-൭൫, ൲൫ NRC ൴൬൬, ൴൬൰ (൭൫൫൴).

58 Turkey Point, CLI-൬൰-൭൰, ൳൭ NRC at ൮൴൯.

59 Entergy Nuclear Operations, Inc., and Entergy Nuclear Palisades, LLC (Palisades Nuclear Plant),
CLI-൫൳-൬൴, ൱൳ NRC ൭൰൬, ൭൰൳ (൭൫൫൳).
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such as the expansion of the capacity of a spent fuel pool,”60 the Commission permits a

petitioner who “lives within, or otherwise has frequent contacts with, the zone of possible harm

from the nuclear reactor” to establish standing without needing to make an individualized

showing of injury, causation, and redressability.61 The determination of how proximate a

petitioner must be to a source of radioactivity “depends on the danger posed by the source at

issue.”62 In practice, the Commission has applied the proximity presumption in construction

permit, operating license, and license renewal proceedings for power reactors to find standing

where a petitioner resides within approximately ൰൫ miles of the facility.63 The Commission has

also found standing under the proximity presumption where the petitioner has a property interest

near the facility.64 In license amendment proceedings, however, the proximity presumption

applies where the license amendment presents an “‘obvious’ potential of offsite radiological

consequences.”65 A determination of an obvious potential for offsite radiological consequences

takes into account “the nature of the proposed action and the significance of the radioactive

source.”66

60 Florida Power & Light Co. (St. Lucie Nuclear Power Plant, Units ൬ and ൭), CLI-൳൴-൭൬, ൮൫ NRC ൮൭൰, ൮൭൴
(൬൴൳൴).

61 Calvert Cliffs, CLI-൫൴-൭൫, ൲൫ NRC at ൴൬൰.

62 Florida Power and Light Co. (Turkey Point, Units ൮ and ൯), LBP-൫൬-൱, ൰൮ NRC ൬൮൳, ൬൯൳ (൭൫൫൬).

63 See Calvert Cliffs, CLI-൫൴-൭൫, ൲൫ NRC at ൴൬൰ n.൬൰.

64 See USEC, Inc. (American Centrifuge Plant), CLI-൫൰-൬൬, ൱൬ NRC ൮൫൴, ൮൬൯-൬൰ (൭൫൫൰) (granting standing
based on petitioner holding title to home near uranium enrichment facility notwithstanding that petitioner
did not reside at the home).

65 Zion, CLI-൴൴-൯, ൯൴ NRC at ൬൴൬ (൬൴൴൴) (quoting St. Lucie, CLI-൳൴-൭൬, ൮൫ NRC at ൮൮൫); see also Turkey
Point, LBP-൫൬-൱, ൰൮ NRC at ൬൯൳ (explaining rationale of proximity presumption). In one license
amendment proceeding, the Commission found a petitioner who lived within ൬൰ miles of a nuclear power
plant had standing because the proposed amendment involved an obvious potential for offsite
consequences. See Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Unit ൬), CLI-൴൮-൭൬,
൮൳ NRC ൳൲, ൴൰ (൬൴൴൮).

66 Exelon Generation Co, LLC & PSEG Nuclear, LLC (Peach Bottom Atomic Power Station, Units ൭ & ൮),
CLI-൫൰-൭൱, ൱൭ NRC ൰൲൲, ൰൳൫-൳൬ (൭൫൫൰).
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B. The Petitioners Demonstrate Standing

Petitioners state that they own homes and are “either full or part time” residents of

Palisades Park Residential Park, located “directly adjacent” to the Palisades Owner Controlled

Area and within the Palisades Plume Exposure Pathway Emergency Planning Zone.67 As such,

Petitioners assert that they have a “direct and tangible interest in the safety, regulatory

oversight, and long-term implications of the plant’s operations.”68 Petitioners state that they are

“directly vulnerable to any nuclear incidents” at Palisades and that, in the event of a radiological

release, they “would be among the first to experience potential health hazards, including

inhalation of radioactive particles, contamination of our homes, and forced evacuation.”69

Petitioners contend that “they have already been adversely affected” by “NRC’s allowance of

Holtec’s use of regulations … not yet approved by NRC staff” and that “ongoing restoration

activities by Holtec may lead to long-term and potentially irreversible consequences.”70 The

Petitioners also tie their concerns to the license amendment requests related to potential restart

of Palisades,71 one of which they are challenging in the Petition.

The Primary Amendment Request that Petitioners challenge would, if granted, support

restart of the Palisades reactor and resumption of power operations at the facility.72 Although

67 Petition at ൬൰-൬൱. The Staff verified, using the straight-line measurement tool in Google Maps, that each
of Petitioners’ addresses listed in Appendix A is located between approximately ൫.൰ and ൮.൮ miles from the
Palisades containment building. See Petition at ൲൮-൲൯. While two petitioners, Mary Huffman and Chuck
Huffman, identified an Indianapolis, IN, address in their joint declaration, see Petition at ൳൬, they
elsewhere identify an address in Covert, MI, approximately one-half mile from the Palisades containment
building. See Petition at ൲൯. The Staff considered their Covert, MI, address when evaluating Mary and
Chuck Huffman’s standing in this proceeding.

68 Petition at ൬൱.

69 Id. at ൬൱.

70 Id. at ൬൴.

71 See id. at ൬൲.

72 Primary Amendment Request, at ൬. Among the changes to the license that the Primary Amendment
Request proposes is authorization to operate the facility “at steady state reactor core power levels not in
excess of ൭൰൱൰.൯ Megawatts thermal (൬൫൫ percent rated power)[.]” Id., Enclosure, Attach. ൬, at ൮.
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the license amendment and operating license processes are different, granting the amendment

request along with Holtec’s other related requests would, like granting an initial operating

license, permit the applicant to operate a nuclear reactor at full power where reactor operation

was not previously permitted. Taking into account the nature of the challenged action (restarting

the Palisades reactor from its current defueled state to full-power operations) and the

significance of the radioactive source involved (operation of the reactor itself), the license

amendment request presents an “‘obvious’ potential of offsite radiological consequences.”73 As

the Commission has stated,

[T]he “common thread” in the [NRC] decisions applying the ൰൫-mile presumption
“is a recognition of the potential effects at significant distances from the facility of
the accidental release of fissionable materials.” The NRC's regulations also
recognize that an accidental release has potential effects within a ൰൫-mile radius
of a reactor. The Commission … has applied its expertise and concluded that
persons living within a ൰൫-mile radius of a proposed new reactor face a realistic
threat of harm if a release of radioactive material were to occur from the facility.74

The same logic applies here. The amendment request Petitioners contest proposes changing

the license to enable a currently shutdown and defueled reactor to resume operation at full

power, which would involve generating radioactivity in the reactor core. This, on its face, entails

an obvious potential for offsite consequences in the unlikely event of an accident. For these

reasons, it is appropriate to apply, for purposes of Petitioners’ standing, the ൰൫-mile proximity

presumption used in operating license proceedings. Because Petitioners all live fewer than four

miles from the facility, the Staff agrees that Petitioners have standing.

Alan Blind filed two supplements to bolster Petitioners’ standing arguments.75 These

supplements were not signed by Petitioners or by a person legally authorized to represent

73 Zion, CLI-൴൴-൯, ൯൴ NRC at ൬൴൬ (quoting St. Lucie, CLI-൳൴-൭൬, ൮൫ NRC at ൮൮൫).

74 Calvert Cliffs, CLI-൫൴-൭൫, ൲൫ NRC at ൴൬൲ (alterations in original) (quoting Calvert Cliffs ਅ Nuclear Project,
LLC (Combined License Application for Calvert Cliffs Unit ൮), LBP-൫൴-൯, ൱൴ NRC ൬൲൫, ൬൳൭-൳൮ (൭൫൫൴)).

75 Blind First Standing Supplement One; Blind Second Standing Supplement.
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Petitioners. Regardless, because the Petition on its face demonstrates standing, the Staff is not

further addressing these supplements.

III. Staff Consideration of Licensing and Regulatory
Requests Related to the Potential Restart of Palisades

Before addressing the proposed contention, the Staff will first explain how it is

considering the licensing and regulatory requests related to the potential restart of reactor

operation at Palisades within the existing regulatory framework. The Staff is doing so because

the proposed contentions appear to rely on certain erroneous assumptions about the licensing

and regulatory processes applicable to restart of Palisades. Although this proceeding does not

concern all of the restart-related requests, the Staff will here address all of them (license

amendments, license transfer, and exemption) so that the role the challenged requests have in

the Palisades restart efforts can be considered in their proper context.

To begin, the Staff’s consideration of all restart-related requests is governed by

Commission-established policy on the reauthorization of reactor operations for plants in

decommissioning. In denying a petition for rulemaking (൭൫൭൬ PRM Denial), the Commission

stated that “the NRC may consider requests from licensees to resume operations under the

existing regulatory framework.”76 Therefore, the Staff has examined whether the license

amendment, license transfer, and exemption processes may be used to seek the resumption of

reactor operation at Palisades under the existing regulatory framework given the current status

of the Palisades license.

Although the Staff has not completed its review of any of the restart-related requests, the

Staff has concluded, generally, that a facility licensee in decommissioning may apply to use the

license amendment, transfer, and exemption processes, as applicable, to seek approval for the

76 Criteria To Return Retired Nuclear Power Reactors to Operations, ൳൱ Fed. Reg. ൭൯,൮൱൭, ൭൯,൮൱൮ (May ൱,
൭൫൭൬) (denying a petition for rulemaking) (൭൫൭൬ PRM Denial).
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actions necessary to authorize the restart of a reactor in decommissioning. As discussed below,

the Staff has reached this conclusion for two principal reasons.

First, a facility operating license continues in effect for reactors in decommissioning

because entering the decommissioning process involves a change in license authority and not a

change to the form of the license itself. Specifically, ൬൫ C.F.R. § ൰൫.൳൭(a)(൭) provides that upon

docketing the § ൰൫.൳൭(a)(൬) certifications, “the ൬൫ CFR part ൰൫ license no longer authorizes

operation of the reactor or emplacement or retention of fuel into the reactor vessel.” In other

words, the authority to operate is gone but the same Part ൰൫ license remains. The continuation

of the Part ൰൫ license is made explicit by ൬൫ C.F.R. § ൰൫.൰൬(b), which states “Each license for a

facility that has permanently ceased operations, continues in effect beyond the expiration date

to authorize ownership and possession of the production or utilization facility, until the

Commission notifies the licensee in writing that the license is terminated.”77 Thus, the Palisades

license remains a renewed Part ൰൫ facility operating license during the decommissioning

process.

The following examples from the broader regulatory context and the Palisades license

itself also support the Staff’s understanding:

! Both ൬൫ C.F.R. § ൰൫.൰൴ and the ൬൴൴൱ Decommissioning Rule refer to termination of
an operating license, meaning that the license is still an operating license at the point
of termination.78

! Commission precedent has applied requirements for operating licenses to plants in
decommissioning.79

77 ൬൫ C.F.R. § ൰൫.൰൬(b) (emphasis added).

78 See ൬൫ C.F.R. § ൰൫.൰൴(d)(൮) (referring to the “termination of an operating license issued under this
part”); Decommissioning of Nuclear Power Reactors, ൱൬ Fed. Reg. ൮൴,൭൲൳, ൮൴,൭൲൳ (July ൭൴, ൬൴൴൱) (final
rule) (referring to the “termination of an operating license”) (൬൴൴൱ Decommissioning Rule).

79 See EnergySolutions, LLC (Zion Nuclear Power Station, Units ൬ & ൭), CLI-൭൭-൴, ൴൱ N.R.C. ൬൫൲, ൬൬൮ &
n.൭൴ (൭൫൭൭) (applying the requirements in ൬൫ C.F.R. § ൰൫.൳൫(b)(൬)(i) for construction permits and operating
licenses to license transfers for facilities in decommissioning).
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! Section ൰൫.൰൯ applies by its terms to operating licenses and combined licenses80 and
yet includes a provision applicable to a “nuclear power reactor facility for which the
certifications required under § ൰൫.൳൭(a)(൬) have been submitted.”81

! Other important requirements for operating licenses, such as the requirement in
§ ൰൫.൰൯(a)(൬) to implement a quality assurance program, do and should continue to
apply in decommissioning.

! The license change pages from the Defueled TS Amendment, which was intended to
reflect the modified responsibilities and authorities for Palisades in decommissioning,
refer to the Palisades license as a renewed facility operating license.82

As a consequence, the NRC’s regulatory requirements for operating licenses continue to apply

to Palisades absent an exemption or an exclusion in the NRC’s regulations for plants in

decommissioning. Regulatory requirements that still apply include those in ൬൫ C.F.R. § ൰൫.൰൴ for

final safety analysis reports (FSARs) and in ൬൫ C.F.R. § ൰൫.൰൯(a) for quality assurance (QA)

plans.

Second, because the license for a reactor in decommissioning remains a facility

operating license, licensing and regulatory requests within the existing regulatory framework

may be used to restore the licensed authority for reactor operation. The license amendment,

license transfer, and exemption processes are all within the existing regulatory framework and

may be applied to a reactor in decommissioning as follows:

80 ൬൫ C.F.R. § ൰൫.൰൯ (introductory paragraph).

81 ൬൫ C.F.R. § ൰൫.൰൯(y)

82 Defueled TS Amendment, Enclosure ൬, Attach. (attached license change pages ൬-൮, Appendix A title
page, and Appendix B title page that refer to the license as a “Renewed Facility Operating License” or use
similar terms, such as “renewed operating license,” “Facility Operating License,” or “Operating License”).
Retaining the term “operating license” was intentional, as the Staff issued a request for additional
information (RAI) in which it explained why the Palisades license would still be a renewed facility
operating license during the decommissioning phase. Letter from Scott P. Wall, NRC, to Vice President,
Operations, Entergy, “Palisades Nuclear Plant – Request for Additional Information Regarding License
Amendment Request for Permanently Defueled Amendment Request (EPID L-൭൫൭൬-LLA-൫൫൴൴),”
Enclosure at ൬-൭ (Apr. ൬൯, ൭൫൭൭) (ML൭൭൬൫൭A൭൯൳). Entergy responded by withdrawing its proposal to delete
the term “operating” when it appeared before “license.” Letter from Phil Couture, Entergy, to NRC
Document Control Desk, “Response to Request for Additional Information Regarding License Amendment
Request to Revise Facility Operating License and Technical Specifications for a Permanently Defueled
Condition,” Enclosure at ൭-൯ (Apr. ൭൬, ൭൫൭൭) (ML൭൭൬൬൬A൬൭൲). Even if this proposal had not been withdrawn,
that would not have changed the status of the license under NRC regulations, as discussed above.
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! Because license amendments are typically used to change the authorities and
requirements for a reactor in decommissioning,83 the amendment process may be
used to restore those authorities so long as the amendment standards in ൬൫ C.F.R.
§ ൰൫.൴൭(a) are met.

! The license transfer process may be used to transfer authorities under the existing
license to a transferee that is qualified to hold a license for reactor operation under
൬൫ C.F.R. § ൰൫.൳൫(c)(൬).

! Although § ൰൫.൳൭(a)(൭) prohibits reactor operation for a reactor in decommissioning,
the exemption process established by ൬൫ C.F.R. § ൰൫.൬൭ is available to remove
regulatory restrictions, including the one in § ൰൫.൳൭(a)(൭), if all exemption
requirements are met.

For these reasons, the Staff has concluded that a licensee in decommissioning may seek the

restart of reactor operation by applying to use relevant processes within the existing regulatory

framework, including the license amendment, license transfer, and exemption processes.

IV. The Petition Does Not Proffer an Admissible Contention

A. Contention Admissibility Requirements

The NRC’s contention admissibility requirements are set forth in ൬൫ C.F.R. § ൭.൮൫൴(f) of

the Commission’s Rules of Practice. To be admissible, a newly proffered contention must:

(i) Provide a specific statement of the issue of law or fact to be raised or
controverted;

(ii) Provide a brief explanation of the basis for the contention;

(iii) Demonstrate that the issue raised in the contention is within the scope of the
proceeding;

(iv) Demonstrate that the issue raised in the contention is material to the findings
the NRC must make to support the action that is involved in the proceeding;

(v) Provide a concise statement of the alleged facts or expert opinions which
support the requestor's/petitioner's position on the issue and on which the
petitioner intends to rely at hearing, together with references to the specific
sources and documents on which the requestor/petitioner intends to rely to
support its position on the issue; and

(vi) … provide sufficient information to show that a genuine dispute exists with
the applicant/licensee on a material issue of law or fact. This information must
include references to specific portions of the application (including the applicant's

83 See, e.g., Defueled Administrative Controls Amendment; Defueled TS Amendment.
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environmental report and safety report) that the petitioner disputes and the
supporting reasons for each dispute, or, if the petitioner believes that the
application fails to contain information on a relevant matter as required by law,
the identification of each failure and the supporting reasons for the petitioner's
belief[.]84

Failure to satisfy any of the six pleading requirements renders a contention inadmissible.85

Further, “[c]ontentions must be based on documents or other information available at the time

the petition is to be filed, such as the application, supporting safety analysis report,

environmental report or other supporting document filed by an applicant or licensee, or

otherwise available to a petitioner.”86

The § ൭.൮൫൴(f)(൬) requirements are intended to “focus litigation on concrete issues and

result in a clearer and more focused record for decision.”87 The Commission has stated that it

“should not have to expend resources to support the hearing process unless there is an issue

that is appropriate for, and susceptible to, resolution in an NRC hearing.”88 The NRC’s

contention admissibility requirements are “strict by design and intended to ensure that

adjudicatory proceedings are triggered only by substantive safety or environmental issues,

rooted in a reasonably specific factual or legal basis” and “to screen out ill-defined, speculative,

or otherwise unsupported claims.”89 Further, “a proposed contention must be rejected if it raises

issues beyond the scope of the proceeding as established by the Commission's hearing

84 ൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(i)-(vi).

85 Entergy Nuclear Operations, Inc. (Indian Point, Unit ൭) CLI-൬൱-൰, ൳൮ NRC ൬൮൬, ൬൮൱ (൭൫൬൱).

86 ൬൫ C.F.R. § ൭.൮൫൴(f)(൭).

87 Changes to Adjudicatory Process, ൱൴ Fed. Reg. ൭൬൳൭, ൭൭൫൭ (Jan. ൬൯, ൭൫൫൯) (final rule).

88 Id.

89 Exelon Generation Co. (Oyster Creek Nuclear Generating Station), CLI-൬൴-൱, ൳൴ NRC ൯൱൰, ൯൲൬-൲൭
(൭൫൬൴) (internal quotation marks omitted).
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notice.”90 Moreover, ൬൫ C.F.R. § ൭.൮൮൰ forbids challenges to NRC regulations in adjudicatory

proceedings, absent a petition for waiver or exception (accompanied by affidavit) that

demonstrates prima facie that “special circumstances with respect to the subject matter of the

particular proceeding are such that the application of the rule or regulation (or a provision of it)

would not serve the purposes for which the rule or regulation was adopted.”91

Presiding officers are expected “to examine cited materials to verify that they do, in fact,

support a contention.”92 Also, a document cited by a petitioner “as the basis for a contention is

subject to scrutiny both for what it does and does not show.”93 A presiding officer may view a

petitioner’s supporting information in a light favorable to the petitioner,94 but the presiding officer

is not to “search through pleadings or other materials to uncover arguments and support never

advanced by the petitioners themselves.”95

B. Proposed Contention ൬ Is Inadmissible Because It Raises Matters Outside the
Scope of the Proceeding that Are Not Material to the Amendment Requests

Proposed Contention ൬ is stated as follows:

NRC staff are proceeding with the review of license amendments based on a
denial of a rulemaking petition without approval from NRC General Counsel of
staf[f]’s interpretation of SECY-൭൫-൫൬൬൫ for Holtec’s proposed license
amendments, specifically regarding which NRC rules constitute the “existing
regulatory framework.” Although NRC staff are moving forward with licensing
actions, there is no public visibility regarding whether NRC General Counsel
agrees with the use of SECY-൭൫-൫൬൬൫ as a justification for NRC staff actions.

90 Southern Nuclear Operating Co. (Vogtle Electric Generating Plant, Unit ൮), ൴൭ NRC ൭൮, ൯൱ (൭൫൭൫)
(citing Public Service Co. of Indiana, Inc. (Marble Hill Nuclear Generating Station, Units ൬ and ൭),
ALAB-൮൬൱, ൮ NRC ൬൱൲, ൬൲൫-൲൬ (൬൴൲൱)).

91 ൬൫ C.F.R. § ൭.൮൮൰(a)-(c). Whether special circumstances are present is assessed under the Millstone
factors. Exelon Generation Co. (Limerick Generating Station, Units ൬ & ൭), CLI-൬൮-൲, ൲൳ NRC ൬൴൴, ൭൫൰
(൭൫൬൮) (citing Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units ൭ and ൮),
CLI-൫൰-൭൯, ൱൭ NRC ൰൰൬, ൰൱൫ (൭൫൫൰)).

92 USEC Inc. (American Centrifuge Plant), CLI-൫൱-൬൫, ൱൮ NRC ൯൰൬, ൯൰൲ (൭൫൫൱).

93 NextEra Energy Seabrook, LLC (Seabrook Station, Unit ൬), CLI-൬൳-൯, ൳൲ NRC ൳൴, ൬൫൲ & n.൬൮൬ (൭൫൬൳).

94 AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-൫൴-൲, ൱൴ NRC ൭൮൰, ൭൱൫
(൭൫൫൴).

95 American Centrifuge Plant, CLI-൫൱-൬൫, ൱൮ NRC at ൯൰൲ (൭൫൫൱).
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Furthermore, there is no public visibility of the direct connection between the
existing NRC rules to be used for a plant that has submitted its §൰൫.൳൭ shutdown
certifications through the “return to service” period and the return to a known set
of NRC rules for power reactor operations and SOP oversight. NRC staff must
propose, and General Counsel must approve, the specific “return to service”
NRC rules to be used, drawn from within the SECY-൭൫-൫൬൬൫ denial basis. Holtec
and staff are proceeding using the proposed Holtec NRC rules, which petitioners
assert are outside the current regulatory framework for the Holtec proposed
licensing actions. For example:

• ൬൫ CFR ൰൫.൰൴, “Changes, tests, and experiments without prior NRC
approval”

• Appendix B to Part ൰൫, “Quality Assurance Criteria for Nuclear Power
Plants and Fuel Reprocessing Plants”96

The Petitioners offer several bases in support of this proposed contention. In Basis ൬, the

Petitioners assert that the “NRC staff are proceeding with using SECY-൭൫-൫൬൬൫ as a justification

for their actions, despite differing wording used from the same reference and no apparent NRC

General Counsel approval of the correct interpretation[.]”97 They further assert that, in

accordance with ൬൫ C.F.R. § ൰൫.൮, the NRC General Counsel needs to determine the “correct

meaning of the denial language in PRM-൰൫-൬൬൲” and “[a]pprove the final NRC staf[f]’s

interpretation on what specific rules are to be used for staff review of Holtec submittals and

Holtec return to service period activities[.]”98 In Basis ൭, the Petitioners claim that “Holtec has

proposed the use of regulations that are outside the ‘Existing Regulatory Framework’” and give

as examples Holtec proposals regarding (a) updating the final safety analysis report (FSAR) as

discussed in proposed Contention ൭ and (b) updating the QA program as discussed in proposed

Contention ൮.99 In Basis ൮, the Petitioners argue that the AEA requires nuclear regulations to be

96 Petition at ൮൴-൯൫.

97 Id. at ൯൫.

98 Id. at ൯൬-൯൭.

99 Id. at ൯൮-൯൱. Because the FSAR and QAP claims are the subject of proposed Contentions ൭ and ൮, the
Staff will not specifically address those claims here but will address them below in response to proposed
Contentions ൭ and ൮.
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“objective, measurable, and uniformly applied” and “underscores the NRC's obligation to uphold

safety standards through rigorous oversight and prevent conflicts of interest.”100

Staff Response: In proposed Contention ൬, the Petitioners challenge the Staff’s decision

to proceed with the review of the restart-related amendment requests without approval by the

NRC General Counsel as to which rules apply to the review,101 but this challenge is inadmissible

because it is outside the scope of the proceeding and immaterial to whether the amendment

requests should be granted. This proceeding is limited to whether the amendment requests

satisfy NRC requirements and is not a forum to challenge the Staff’s safety review or demand

action from the NRC General Counsel.102 Therefore, proposed Contention ൬ does not meet

൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(iii), (iv), or (vi).103

The proffered bases also do not support contention admissibility. Basis ൬ simply

reiterates the arguments about the Staff’s review and the demand for a General Counsel

interpretation that are addressed in the previous paragraph. Basis ൭ claims that Holtec proposes

to use regulations outside the existing regulatory framework but provides no specific support or

explanation for that other than to reference the arguments made in proposed Contentions ൭ and

൮, which are inadmissible as explained below. And elsewhere in the Petition, the Petitioners

100 Id. at ൯൱ (emphasis removed).

101 Petition at ൮൴.

102 Pa’ina Hawaii, LLC (Materials License Application), CLI-൫൳-൮, ൱൲ NRC ൬൰൬, ൬൱൳ n.൲൮ (൭൫൫൳) (reminding
the parties that “the issue in this proceeding is the adequacy of the Pa'ina application, not the adequacy
of the Staff's Safety Review”); Dominion Nuclear Connecticut, Inc. (Millstone Power Station, Unit ൮),
CLI-൫൳-൬൲, ൱൳ NRC ൭൮൬, ൭൯൭ (൭൫൫൳) (stating that “generic NRC policies and standards and the nature of
the NRC Staff's licensing review are not subject to challenge in an adjudicatory hearing”).

103 The Petitioners appear to believe that ൬൫ C.F.R. § ൰൫.൮ requires the NRC General Counsel to interpret
the regulations in this instance, but the regulation nowhere says or implies that. In fact, Atomic Energy
Commission (AEC) and NRC General Counsels rarely issued official interpretations of regulations and not
since ൬൴൲൲. See Interpretations; Removal of Part ൳, ൲൲ Fed. Reg. ൭൬,൱൭൰ (Apr. ൬൬, ൭൫൬൭) (final rule). The
usual regulatory processes provide better means to clarify, or resolve disputes over, the interpretation of
regulations. For example, the adjudicatory process allows public engagement and the development of a
factual record to address how rules should apply to concrete cases, while generic issues are better
addressed through rulemaking processes, which also provide for public involvement.
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appear to challenge the existing regulatory framework.104 Moreover, in the later-filed Blind

Transparency Supplement, the Petitioners’ Contact concedes that “Holtec may have a legally

sound restart plan, and the NRC may have valid interpretations of regulatory guidelines” and

that “Petitioner’s recognize the Holtec proposals are ‘within the existing regulatory

framework.’”105 Therefore, Basis ൭ does not satisfy § ൭.൮൫൴(f)(൬)(v) or (vi) because it is not

adequately supported and does not demonstrate a genuine, material dispute with the

application.

The various concerns expressed in Basis ൮ regarding the nature of NRC regulations,

NRC oversight, and conflicts of interest likewise do not make proposed Contention ൬ admissible.

As best as the Staff can understand it, the Petitioners appear to argue that the AEA’s overall

safety objective implies a requirement for NRC regulations to be “clear, objective, and uniformly

applied,” which the Petitioners do not believe is satisfied here because NRC regulations are not

specifically written for restart of a plant in decommissioning; therefore, an interpretation of these

regulations by the NRC General Counsel is necessary to fill the gap.106 However, as explained

above, an interpretation by the General Counsel is not required for submission or review of

license amendment and exemption requests that seek approval for restart, and the Petitioners

can use this proceeding to contest the interpretation of regulations material to issues within the

proceeding’s scope. Further, the Petitioners point to no provision of the AEA that requires NRC

regulations to specifically address licensing scenarios such as restart of reactors in

decommissioning, and there is no such provision. Instead, “[t]he Act's regulatory scheme ‘is

virtually unique in the degree to which broad responsibility is reposed in the administering

agency, free of close prescription in its charter as to how it shall proceed in achieving the

104 See Petition at ൯ (stating, “The Petition challenges the reliance on the ‘existing regulatory framework’
as described in SECY-൭൫-൫൬൬൫”).

105 Blind Transparency Supplement, at ൭, ൳.

106 Petition at ൯൱-൯൴.
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statutory objective.’ Siegel v. AEC, ൯൫൫ F.൭d ൲൲൳, ൲൳൮ (൬൴൱൳).”107 Similarly, the NRC retains the

flexibility to establish what “reasonable assurance” and “adequate protection” mean through

case-by-case application rather than by establishing a “set of objective standards.”108

In addition, the Basis ൮ concerns regarding NRC oversight and “conflict of interest” are

unsupported, immaterial, and outside the scope of this proceeding. Proposed Contention ൬

includes no support, or even explanation, for the assertions that NRC oversight will somehow be

compromised or that the NRC has or will make decisions that “favor[] a licensee’s economic or

operational convenience over safety.”109 Although not included within the contention itself, the

Petitioners elsewhere contend that a conflict of interest could arise “[i]f the NRC were to allow

licensees to influence the selection or interpretation of applicable regulations.”110 While the basis

of the Petitioners’ argument is not clear to the Staff, the Petitioners appear to argue that

allowing licensees to submit amendment requests that explain how they propose to comply with

what they believe to be the applicable NRC requirements could somehow lead to a conflict of

interest. This argument has no merit. What Petitioners call a conflict is how the licensing

process is designed to work, including providing the Petitioners the opportunity to submit

contentions challenging the license amendments, provide their own interpretations of the

requirements, and argue that these requirements are not met. Finally, the Petitioners’ assertions

regarding NRC oversight and supposed conflicts are not directed at material matters within the

107 Tennessee Valley Authority (Bellefonte Nuclear Plant, Units ൬ and ൭), CLI-൬൫-൱, ൲൬ NRC ൬൬൮, ൬൭൭ (൭൫൬൫).

108 Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), CLI-൬൫-൬൯, ൲൬ NRC ൯൯൴, ൯൱൰-൱൱
(൭൫൬൫) (stating, “Like the Atomic Energy Act's standard of ‘adequate protection,’ the ‘reasonable
assurance’ determination need not be reduced to a mechanical verbal formula or set of objective
standards, but may be given content through case-by-case applications of [the Commission's] technical
judgment, in light of all relevant information”) (internal quotation marks omitted, alteration in original).

109 Petition at ൯൳-൯൴.

110 Id. at ൭൴.



- ൭൳ -

scope of this proceeding, which is confined to whether the amendment requests meet NRC

requirements.111 Therefore, Basis ൮ does not satisfy § ൭.൮൫൴(f)(൬)(iii), (iv), (v), or (vi).

For the reasons given above, proposed Contention ൬ is inadmissible because the claims

therein do not satisfy § ൭.൮൫൴(f)(൬)(iii), (iv), (v), or (vi).

C. Proposed Contention ൭ Is Inadmissible Because It Is Not Adequately Supported
and Raises Matters that Are Immaterial and Outside the Scope of the Proceeding

Proposed Contention ൭ is stated as follows:
Holtec’s proposal to update the Final Safety Analysis Report (UFSAR), now titled the
Defueled Safety Analysis Report (DSAR), via the ൬൫ CFR ൰൫.൰൴ process (Changes, tests,
and experiments) to reflect the docketed version that was in effect prior to the ൬൫ CFR
൰൫.൳൭(a)(൬) certifications, [Palisades] UFSAR Revision ൮൰ (Reference ൱) is flawed
because the previous FSAR is no longer the licensing basis for the plant. The previous
licensing basis, including the results of the Systematic Evaluation Process (SEP),
NUREG-൫൳൭൫, was terminated when the §൰൫.൳൭ certifications were submitted by the
previous owner.

It is understood that no specific regulation governs the writing of a new Design
Basis/PSAR[i.e., preliminary safety analysis report]/FSAR for a plant in decommissioning
and return to operations via a period of system restoration. Contention Two points out
that the application of the “existing regulatory framework” from SECY-൭൫-൫൬൬൫ is highly
subjective and must be carefully reviewed by staff, with the interpretation approved by
General Counsel as per Contention One.112

In their original Petition, the Petitioners supported proposed Contention ൭ with two Bases.

Subsequently, Petitioners’ Contact filed six supplements that were directed at further supporting

proposed Contention ൭. The claims in these six supplements may be placed in three categories:

(൬) general arguments regarding use of ൬൫ C.F.R. § ൰൫.൰൴, (൭) arguments related to Palisades’

licensing and regulatory history and the supposed need to develop a new licensing basis using

processes different from those proposed by HDI, and (൮) arguments specifically related to the

Palisades steam generators. The Staff will address these supplements after first addressing the

contention as presented in the originally filed Petition because the supplements were not made

by Petitioners or by a person legally authorized to represent the Petitioners.

111 Pa’ina, CLI-൫൳-൮, ൱൲ NRC at ൬൱൳ n.൲൮; Millstone, CLI-൫൳-൬൲, ൱൳ NRC at ൭൯൭.

112 Petition at ൰൬.
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ਃ. Contention  Arguments in the Original Petition

The originally filed Petition includes two bases in support of proposed Contention ൭.

Basis ൬ asserts that Holtec’s proposed use of § ൰൫.൰൴ is “flawed,” and even “not possible,”

because “there is no current FSAR submitted in accordance with Sec. ൰൫.൮൯, as amended and

supplemented, and as updated per the requirements of Sec. ൰൫.൲൬(e) or Sec. ൰൫.൲൬(f), as

applicable, to perform the required evaluation of whether the changes can be made without prior

NRC approval.”113 Basis ൭ claims that “the Entergy FSAR and design basis no longer exist”

because Entergy submitted the certifications under ൬൫ C.F.R. § ൰൫.൳൭(a)(൬).114 Although the

Petitioners offer separate Bases, the two Bases are so closely related that the Staff will treat

them collectively.

Staff Response: As discussed below, proposed Contention ൭ is inadmissible as originally

pled because it challenges the use of processes outside the scope of this proceeding rather

than the specific UFSAR content that the Primary Amendment Request discusses. Further, the

Petitioners do not sufficiently support their Contention ൭ arguments, which reflect a

misunderstanding of the current state of the UFSAR, how changes to the UFSAR may be

approved via license amendment, and how current regulations ensure that the UFSAR will be

updated to reflect the outcome of approved license amendments. Finally, proposed Contention

൭ challenges the existing regulations rather than explaining how the regulatory requirements for

a license amendment are not satisfied. For these reasons, proposed Contention ൭ is

inadmissible.115

113 Id. at ൰൬-൰൭.

114 Id. at ൰൮.

115 Proposed Contention ൭ also replicates the claim made in proposed Contention One regarding an
“interpretation approved by General Counsel.” Petition at ൰൬. That claim is fully considered above and that
discussion is not repeated here.
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While the arguments raised in proposed Contention ൭ are not entirely clear, the Staff will

address what it understands as the Petitioners’ contention: that HDI must develop “a new

Design Basis/PSAR/FSAR” for NRC approval because the “proposed use of ൬൫CFR൰൫.൰൴ is not

possible because there is no current FSAR … to perform the required evaluation of whether the

changes can be made without prior NRC approval.”116 However, the FSAR does currently exist

and may be updated in accordance with applicable regulatory processes to support the restart

of reactor operation. As explained above in Discussion Section III, the Palisades renewed

facility operating license continues in effect under ൬൫ C.F.R. § ൰൫.൰൬(b), and the FSAR

requirements in § ൰൫.൰൴ continue to apply in decommissioning. Also, the Palisades license

continues to reference the FSAR even after the Defueled TS Amendment modified the license

to reflect the requirements for a plant in decommissioning.117 Thus, to the extent the Petitioners

contend that there is no FSAR in existence that may be changed to support plant restart, that

assertion is not supported as required by ൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(v), is inconsistent with NRC

regulations, and thereby does not establish a genuine, material dispute with the application as

required by § ൭.൮൫൴(f)(൬)(vi).

The Petitioners also focus on HDI’s reference to using the ൬൫ C.F.R. § ൰൫.൰൴ process to

update the FSAR, but this focus is misplaced because it concerns the implementation of

processes outside the scope of the proceeding. The fundamental objective of § ൰൫.൰൴ is to

determine whether certain changes to matters described in the FSAR (or tests or experiments

not described in the FSAR) require NRC approval in the form of a license amendment.118 In

other words, § ൰൫.൰൴ is procedural in nature and implemented to determine whether to submit a

116 Petition at ൰൬, ൰൭.

117 Defueled TS Amendment, Enclosure ൬, Attach. (retaining references to “Final Safety Analysis Report,”
FSAR, or UFSAR on license change pages ൭, ൮, ൯.൫-൬, ൯.൫-൯, and ൰.൫-൴).

118 See ൬൫ C.F.R. § ൰൫.൰൴(c); see also Entergy Nuclear Operations, Inc. (Palisades Nuclear Plant),
LBP-൬൰-൬൲, ൳൬ NRC ൲൰൮, ൲൴൬ (൭൫൬൰) (citing ൬൫ C.F.R. § ൰൫.൰൴(c)(൬)).
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license amendment request. Any amendment request would come later, and the process for

evaluating amendment requests is separate from the § ൰൫.൰൴ process. Moreover, the Primary

Amendment Request describes HDI’s plan to “implement[]” the § ൰൫.൰൴ process “coincident with

the associated license amendments.”119 Thus, HDI’s planned use of the § ൰൫.൰൴ process would

occur upon implementation of the amendments if they are approved and, therefore, is not part of

this proceeding on whether the amendments should be approved in the first place. And while

use of the § ൰൫.൰൴ process may lead to future license amendment requests, the Commission

has stated, “the prospect of a future license amendment does not create a present hearing

opportunity.”120 Consequently, the Petitioners’ challenge to HDI’s planned, future use of the

§ ൰൫.൰൴ process does not satisfy § ൭.൮൫൴(f)(൬)(iii), (iv), and (vi) because it is outside the scope of

the proceeding and immaterial to the findings the NRC must make to issue the Primary

Amendment Request. And to the extent the Petitioners are challenging ൬൫ C.F.R. § ൰൫.൰൴ itself,

that challenge falls afoul of ൬൫ C.F.R. § ൭.൮൮൰.

The instant proceeding provides the opportunity to challenge the proposed content of the

FSAR for restart, but the Petitioners have not specifically done so. In accordance with ൬൫ C.F.R.

§ ൰൫.൴൭(a), the NRC’s determination on the amendment requests “will be guided by the

considerations which govern the issuance of initial licenses … to the extent applicable and

appropriate.” Those considerations include the FSAR content requirements of ൬൫ C.F.R.

§ ൰൫.൮൯(b) for matters within the scope of the proposed amendments. Proposed Contention ൭

acknowledges that the Primary Amendment Request proposes to update the FSAR “to reflect

the docketed version that was in effect prior to the ൬൫ CFR ൰൫.൳൭(a)(൬) certifications, [Palisades]

UFSAR Revision ൮൰ (Reference ൱)[.]”121 The Primary Amendment Request has numerous

119 Primary Amendment Request, Enclosure at ൯.

120 Pacific Gas & Electric Co. (Diablo Canyon Nuclear Power Plant, Units ൬ & ൭), CLI-൬൱-൴, ൳൮ NRC ൯൲൭,
൯൲൯-൲൰ (൭൫൬൱).

121 Petition at ൰൬.
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references to UFSAR Revision ൮൰ throughout, both as a general matter and as support for

specific proposed license changes.122 The Primary Amendment Request also includes the

ADAMS accession number for this revision of the UFSAR.123 The Petitioners could have

specifically explained any purported deficiencies in the content of UFSAR Revision ൮൰ for restart

or in how HDI is using Revision ൮൰ in support of specific proposed changes to the license, but

the Petitioners neglected to do so. As such, the Petitioners have not identified the specific

portions of the application they dispute and have not demonstrated a genuine, material dispute

with the application as required by ൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(vi). To the extent the Petitioners may

be challenging the NRC’s authority to approve updated FSAR content via license amendment,

that challenge is inconsistent with NRC regulations (e.g., §§ ൰൫.൰൴, ൰൫.൴൫, and ൰൫.൴൭) and is

therefore prohibited by ൬൫ C.F.R. § ൭.൮൮൰.

Moreover, even though implementation of § ൰൫.൰൴ is outside the scope of the

proceeding, the Staff will, in the interest of eliminating confusion, explain how ൬൫ C.F.R.

§§ ൰൫.൰൴(c)(൮) and ൰൫.൲൬(e) address updates to the FSAR for information in approved license

amendment requests. Taking the latter regulation first, licensees are required by § ൰൫.൲൬(e) to

periodically update the FSAR to reflect (among other things) “all safety analyses and

evaluations performed by the applicant or licensee … in support of approved license

amendments.” Additionally, § ൰൫.൰൴(c)(൮) addresses updates to the FSAR to reflect changes

made between the periodic updates under § ൰൫.൲൬(e): “In implementing this paragraph, the

FSAR (as updated) is considered to include FSAR changes resulting from evaluations

performed pursuant to this section and analyses performed pursuant to § ൰൫.൴൫ since submittal

of the last update of the final safety analysis report pursuant to § ൰൫.൲൬ of this part.” The

“analyses performed pursuant to § ൰൫.൴൫” are those included or referenced in license

122 See, e.g., Primary Amendment Request, Enclosure at ൯, ൳൫.

123 Primary Amendment Request, Enclosure at ൴൱.
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amendment requests.124 Therefore, if the restart-related amendments are approved, existing

regulations would require the updated FSAR to reflect those licensee analyses and evaluations

submitted in the amendment requests, including the proposed FSAR content described or

referenced therein.125 Further, § ൰൫.൰൴(c) would require the licensee to assess subsequent

changes to the facility and procedures in support of authorized restart against that updated

FSAR to determine whether NRC approval is required. The criteria of § ൰൫.൰൴(c) would require a

license amendment for significant changes,126 and any amendment request would be subject to

a hearing opportunity.

The Petitioners appear to advocate for “a new Design Basis/PSAR/FSAR” that must be

approved by the NRC, but they provide no legal support for their argument that this is

required.127 The Petitioners acknowledge that “no specific regulation governs” their proposal,128

which means they have not demonstrated the materiality of this claim as required by

§ ൭.൮൫൴(f)(൬)(iv) and (vi). As discussed above, the license amendment and other NRC processes

may be used to effectuate the restart of a plant in decommissioning, and the Petitioners do not

point to any failure to meet the specific requirements for a license amendment request, which

124 See ൬൫ C.F.R. § ൰൫.൴൫ (application requirements for license amendments); ൬൫ C.F.R. § ൰൫.൮൭ (allowing
applicants to “incorporate by reference information contained in previous applications, statements or
reports filed with the Commission”).

125 Although existing regulations address updates to the UFSAR pursuant to approved license
amendments as a general matter, the issued amendment may also specify that information within the
scope of the NRC’s approval that is to be included in the UFSAR. See, e.g., Letter from Robert F. Kuntz,
NRC, to David P. Rhoades, Constellation Energy Generation, LLC, “LaSalle County Station, Units ൬ and ൭
- Issuance of Amendment Nos. ൭൱൭ and ൭൯൲ Re: Revised Design Bases of Lower Downcomer Braces
(EPID L-൭൫൭൮-LLA-൫൫൫൳),” Enclosure ൬ at ൭ (Feb. ൴, ൭൫൭൯) (ML൭൯൫൬൳A൫൱൳) (stating that “[i]mplementation
of the amendment shall also include revision of the Updated Final Safety Analysis Report as described in
the licensee’s letter dated January ൬൭, ൭൫൭൮”).

126 See ൬൫ C.F.R. § ൰൫.൰൴(c)(൭) (requiring a license amendment for changes that would meet any one of
eight criteria, including those that result in “more than a minimal increase” in the likelihood or
consequences of accidents or of malfunctions of SSCs important to safety).

127 Petition at ൰൬ (emphasis added).

128 Id.
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are the only issues relevant to this proceeding. The Petitioners also tie their claims regarding a

“new Design Basis/PSAR/FSAR” to the “period of system restoration,”129 which Petitioners

define as “the time period between the submittal of §൰൫.൳൭ certifications, decommission status,

and returning to NRC Reactor Oversight Process (ROP).”130 To the extent the Petitioners argue

that NRC approval of a new operating reactor FSAR is required before the licensee may

conduct activities supporting potential restart under its current license, that argument is

inadmissible because it is outside the scope of the proceeding and immaterial to the findings

necessary to issue the Primary Amendment Request.131 Assertions that current licensee

activities require NRC approval in the form of a license amendment are not cognizable in this

proceeding and are properly brought under ൬൫ C.F.R. § ൭.൭൫൱.132 The Staff notes that Appendix

B of the Petition replicates a § ൭.൭൫൱ petition from Petitioners’ Contact arguing that NRC

approval of a new FSAR is required for activities during the “period of system restoration.”133

In addition, the assertion that a PSAR is necessary to support restart of Palisades is

legally and factually unsupported and inconsistent with Commission precedent. A PSAR is

required for construction permit applications,134 but Palisades has already been constructed and

HDI is not seeking a construction permit. Once an operating license is issued, a construction

permit is not required unless the licensee seeks an alteration to the facility that would “involve

substantial changes that, in effect, transform the facility into something it previously was not or

129 Petition at ൰൬.

130 Id. at ൬൭.

131 See ൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(iii), (iv), (vi).

132 Southern California Edison Co. (San Onofre Nuclear Generating Station, Units ൭ & ൮), CLI-൬൭-൭൫,
൲൱ NRC ൯൮൲, ൯൮൴-൯൫ (൭൫൬൭) (concluding that the § ൭.൭൫൱ process should be used to address the
petitioner’s claim that the licensee violated ൬൫ C.F.R. § ൰൫.൰൴ when replacing the steam generators and
that a license amendment was required).

133 Petition at ൳൭-൳൮ (App. B).

134 See ൬൫ C.F.R. § ൰൫.൮൯(a).
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that introduce significant new issues relating to the nature and function of the facility.”135 Here,

HDI seeks restart by restoring the FSAR to substantially what it was before the plant entered

decommissioning. Thus, no construction permit or PSAR is required.136

Fundamentally, the Petitioners appear to be taking issue with the current regulatory

framework. This proceeding, however, is limited to whether the restart-related amendment

requests satisfy NRC regulations for amendment requests. Challenges to the existing regulatory

framework are prohibited by ൬൫ C.F.R. § ൭.൮൮൰ and otherwise do not satisfy § ൭.൮൫൴(f)(൬)(iii), (iv),

and (vi) because they are immaterial and outside the scope of the proceeding.

For the reasons given above, proposed Contention ൭ as presented in the original Petition

does not satisfy § ൭.൮൫൴(f)(൬)(iii), (iv), (v), and (vi), and is consequently inadmissible.

. Blind Supplements – General Arguments on Use of ਃਂ C.F.R. § ਇਂ.ਇ

In support of proposed Contention ൭, the Blind Supplements include several general

claims regarding the use of § ൰൫.൰൴. The Petitioners’ Contact asserts that Holtec’s proposed use

of § ൰൫.൰൴ is discussed in the Primary Amendment Request and therefore is within the scope of

the amendment proceeding.137 He also maintains that if Holtec “perform[s] the reviews in

accordance with widely accepted guidance, such as NEI-൴൱-൫൲, then, Holtec will face many

135 Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant), CLI-൫൬-൬൬, ൰൮ NRC ൮൲൫, ൮൴൭ (൭൫൫൬).
The Commission further explained that “[t]o trigger the need for a construction permit, the change must
essentially [render] major portions of the original safety analysis for the facility inapplicable to the modified
facility.” Id. (internal quotation marks omitted).

136 The Staff further notes that a PSAR is preliminary in nature, with § ൰൫.൮൯(a)(൮) requiring only a
preliminary design. The Petitioners do not explain how a preliminary design would address their concerns
as opposed to the final design information in the previous operating reactor FSAR that HDI intends to
restore if the amendment requests are granted.

137 Blind First ൰൫.൰൴ Supplement.
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unreviewed safety questions that will require NRC approval.”138 Finally, the Petitioners’ Contact

faults the NRC for not making NEI ൴൱-൫൲ a “mandatory requirement.”139

Staff Response: The Petitioners’ Contact’s general arguments concerning the use of the

§ ൰൫.൰൴ process do not support the admissibility of proposed Contention ൭. As explained in

detail above, Holtec’s future use of § ൰൫.൰൴ is outside the scope of the proceeding and not

material to the required NRC findings to issue the amendment. The Staff acknowledges that

HDI discusses the use of § ൰൫.൰൴ in the Primary Amendment Request, but the Staff understands

that this discussion was provided for information and is not part of the scope of the requested

amendments. In any event, the presence or absence of such discussion does not alter the

scope of the license amendment process or change the regulatory standards for license

amendments, which are in § ൰൫.൴൭(a), not § ൰൫.൰൴. Similarly unavailing is his assertion that

Holtec’s implementation of § ൰൫.൰൴ would entail many issues requiring NRC approval. This

argument is likewise immaterial and outside the scope of the proceeding as it pertains to how

the § ൰൫.൰൴ process would be implemented after approval of the amendment requests, if they

are approved. Further, the argument appears to be based on a misunderstanding of how the

§ ൰൫.൰൴ process would apply: as explained above, operation of § ൰൫.൰൴(c)(൮) means that the

updated FSAR used in the § ൰൫.൰൴ process would include the UFSAR Revision ൮൰ information

referenced in the Primary Amendment Request. This UFSAR, rather than the Defueled Safety

Analysis Report (DSAR), would be the baseline for evaluating additional, future changes against

the criteria in § ൰൫.൰൴. Moreover, if future implementation of § ൰൫.൰൴ does necessitate NRC

approval of certain licensee changes, then the Petitioners and Petitioners’ Contact would have

138 Blind Second ൰൫.൰൴ Supplement, at ൭. See also id. at ൰-൳. Although no specific revision of NEI ൴൱-൫൲ is
referenced, the Staff assumes that the Petitioners’ Contact is referring to Nuclear Energy Institute (NEI)
൴൱-൫൲, Revision ൬, “Guidelines for ൬൫ CFR ൰൫.൰൴ Implementation,” dated November ൭൫൫൫ (ML൫൫൮൲൲൬൬൰൲),
which is endorsed with clarifications “as generally acceptable for use as a means for complying with the
requirements in ൬൫ CFR ൰൫.൰൴” by NRC Regulatory Guide ൬.൬൳൲, Revision ൮, “Guidance for Implementation
of ൬൫ CFR ൰൫.൰൴, ‘Changes, Tests, and Experiments,’” issued June ൭൫൭൬ (ML൭൬൬൫൴A൫൫൭).

139 Blind Second ൰൫.൰൴ Supplement, at ൮.
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an opportunity to contest those changes. Finally, the Petitioners’ Contact’s argument that NEI

൴൱-൫൲ should be a mandatory requirement does not bolster contention admissibility because this

proceeding concerns whether the amendment requests meet NRC regulations, not whether the

NRC should undertake rulemaking to make NEI ൴൱-൫൲ a mandatory requirement. Therefore, for

the reasons given above, the Petitioners’ Contact’s general arguments concerning the use of

the § ൰൫.൰൴ process do not satisfy § ൭.൮൫൴(f)(൬)(iii), (iv), or (vi).

ਅ. Blind Supplements – Arguments Related to Palisades’ Licensing and Regulatory
History and Supposed Need for New Licensing Basis Under Different Processes

The Petitioners’ Contact raises several concerns regarding Palisades’ licensing and

regulatory history and suggests that a new licensing basis should be developed based on

current requirements and guidance and reviewed under processes different from those HDI

proposes. He maintains that Palisades “operates with less defense-in-depth than newer,

GDC-compliant plants,” because it “was designed and licensed before the NRC’s General

Design Criteria (GDC) and Standard Review Plans (SRP) were established.”140 He also claims

that “[t]he Systematic Evaluation Program (SEP) was introduced in ൬൴൳൰ to address the safety

gaps caused by the plant’s pre-GDC design,” but, nonetheless, “Palisades’ safety margins

remain less th[a]n GDC plants.”141 “[G]iven the unique history and licensing evolution of

Palisades,” Petitioners’ Contact is concerned “about whether the current licensing basis is

adequately preserved, and whether ൬൫ CFR ൰൫.൰൴ can be appropriately applied.”142 He further

contends that “Holtec’s proposal to use the ൰൫.൰൴ process without first updating the FSAR is

flawed, as it will base the plant's defense-in-depth and safety margins on outdated ൬൴൱൴ safety

140 Blind Third Steam Generator Supplement, at ൭.

141 Id.

142 Blind Second ൰൫.൰൴ Supplement, at ൴.
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assumptions,” which “do not account for the modern safety requirements established by the

GDC and SRP frameworks[.]”143

The Petitioners’ Contact further argues that the NRC may “reconsider Palisades’ design

basis using modern GDC and SRP standards” because “the NRC is no longer bound by the

backfit rule” following the submission of the ൬൫ C.F.R. § ൰൫.൳൭ certifications.144 Therefore, he

opposes Holtec’s use of § ൰൫.൰൴ “until a comprehensive FSAR is first established, reflecting the

current regulatory framework and safety standards.”145 Given “Palisades’ extended period

outside the NRC Regulatory Oversight Program (ROP) since ൭൫൭൭,” he offers “that the FSAR

regulations for new plant construction are more applicable.”146 Finally, he contends that “Holtec

must instead be required by the NRC staff to follow the PSAR/FSAR update process as outlined

in § ൰൭.൬൰൲[.]”147

Staff Response: The arguments that Petitioners’ Contact makes regarding Palisades’

licensing and regulatory history and the supposed need to develop a new licensing basis do not

support the admissibility of proposed Contention ൭. Contrary to § ൭.൮൫൴(f)(൬)(v), he does not

provide a factual basis for his conclusory assertions regarding the safety implications of

Palisades being a pre-GDC, pre-SRP plant subject to the SEP. Conclusory assertions, even by

an expert, do not support contention admissibility.148 He also does not identify any specific

content in the referenced UFSAR Revision ൮൰ as being deficient (or even the specific GDC and

SRP provisions of concern to him), much less explain why the UFSAR content is deficient and

143 Blind Third Steam Generator Supplement (Part Two), at ൱.

144 Blind Third Steam Generator Supplement, at ൭.

145 Blind Third Steam Generator Supplement (Part ൭), at ൭.

146 Blind Second Steam Generator Supplement, at ൭.

147 Blind Second ൰൫.൰൴ Supplement, at ൭.

148 See USEC Inc. (American Centrifuge Plant), CLI-൫൱-൬൫, ൱൮ NRC ൯൰൬, ൯൲൭ (൭൫൫൱).
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contrary to NRC requirements for license amendments.149 Therefore, similar to the originally

proposed Contention ൭, the Petitioners’ Contact has not identified the specific portions of the

application he disputes and has not demonstrated a genuine, material dispute with the

application as required by ൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(vi).

The Petitioners’ Contact also does not demonstrate the materiality of his argument that

the NRC should impose the GDC and current SRP as requirements for restart of Palisades. The

Commission, itself, determined in ൬൴൴൭ that the GDC do not apply to plants like Palisades,

stating:

At the time of promulgation of Appendix A to ൬൫ CFR Part ൰൫, the Commission
stressed that the GDC were not new requirements and were promulgated to
more clearly articulate the licensing requirements and practice in effect at that
time. While compliance with the intent of the GDC is important, each plant
licensed before the GDC were formally adopted was evaluated on a plant
specific basis, determined to be safe, and licensed by the Commission.
Furthermore, current regulatory processes are sufficient to ensure that plants
continue to be safe and comply with the intent of the GDC. Backfitting the GDC
would provide little or no safety benefit while requiring an extensive commitment
of resources. Plants with construction permits issued prior to May ൭൬, ൬൴൲൬ do not
need exemptions from the GDC.150

Consistent with SRM-SECY-൴൭-൭൭൮, Palisades is not subject to the GDC because its

construction permit was issued in March ൬൴൱൲.151 Likewise, the SRP is also not a requirement for

Palisades as it constitutes non-binding guidance to the Staff on how to conduct its reviews.152

149 Section ൬.൳.൬ of UFSAR Revision ൮൰, for example, discusses Palisades’ experience under the SEP and
Table ൬-൮ briefly addresses how the SEP issues were dispositioned and identifies sections of the UFSAR
where these issues are discussed, as applicable. UFSAR Revision ൮൰, § ൬.൳.൬ & Table ൬-൮ (Apr. ൬൯, ൭൫൭൬)
(ML൭൬൬൭൰A൮൯൯ (package)) (Section ൬.൳.൬ is at ML൭൬൬൭൰A൮൮൭ and Table ൬-൮ is at ML൭൬൬൭൰A൮൮൫). Also,
Section ൰.൬ of UFSAR Revision ൮൰ discusses how Palisades aligns with the intent of the GDC. Id. at § ൰.൬
(Section ൰.൬ is at ML൭൬൬൭൰A൭൴൬).

150 Staff Requirements—SECY-൴൭-൭൭൮—Resolution of Deviations Identified During the Systematic
Evaluation Program (Sept. ൬൳, ൬൴൴൭) (ML൫൫൮൲൱൮൲൮൱) (SRM-SECY-൴൭-൭൭൮). See also Entergy Nuclear
Operations, Inc. (Indian Point, Units ൭ & ൮), LBP-൫൳-൬൮, ൱൳ NRC ൯൮, ൲൰ (൭൫൫൳) (stating that “[t]he
Commission has stated that the GDC are not applicable to nuclear power plants with construction permits
issued prior to May ൭൬, ൬൴൲൬”).

151 Letter from Peter A. Morris, AEC, to R. D. Morris, Consumers Power Co. (Mar. ൬൰, ൬൴൱൲)
(ML൫൭൫൲൴൫൭൬൬).

152 ൬൫ C.F.R. § ൰൫.൮൯(h)(൮).
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Therefore, the Petitioners’ Contact’s assertions regarding Palisades’ conformance with the GDC

and SRP do not meet the materiality requirements of § ൭.൮൫൴(f)(൬)(iv), (vi). And to the extent he

contends that the regulatory requirements applicable to Palisades are insufficient, that is a

challenge to the existing regulations, contrary to ൬൫ C.F.R. § ൭.൮൮൰.153

The other claims the Petitioners’ Contact makes regarding Palisades’ licensing and

regulatory history are also unavailing. Contrary to § ൭.൮൫൴(f)(൬)(v), he provides no support for his

concerns that Palisades’ licensing history raises questions about adequate preservation of the

current licensing basis or whether § ൰൫.൰൴ can be applied to it. These challenges also do not

meet § ൭.൮൫൴(f)(൬)(vi) because he does not specify the portions of the application he is disputing

or explain why they are deficient. And as explained above, implementation of § ൰൫.൰൴ is outside

the scope of the proceeding and immaterial to the NRC findings required to issue the

amendment. Therefore, these challenges do not satisfy § ൭.൮൫൴(f)(൬)(iii), (iv), (v), (vi).

Finally, the Petitioners’ Contact’s arguments to apply alternative licensing processes to

restart of Palisades are inadmissible. He does not support his assertion that a PSAR is required,

and as explained previously, a PSAR is only applicable to a construction permit application,

which is not required in this instance. Further, his claim that HDI must file a license application

under ൬൫ C.F.R. § ൰൭.൬൰൲ is both unsupported and incorrect—§ ൰൭.൬൰൲ articulates requirements

for manufacturing license applications, and HDI is not proposing in the restart-related

amendment requests to manufacture a nuclear reactor. Therefore, these arguments are

immaterial, unsupported, and outside the scope of the proceeding; hence, they do not satisfy

§ ൭.൮൫൴(f)(൬)(iii), (iv), (v), and (vi).

153 Palisades, CLI-൭൭-൳, ൴൱ NRC at ൰൴-൱൫. Challenges to existing regulations in adjudicatory proceedings
must satisfy the special circumstances and affidavit provisions in § ൭.൮൮൰(b), which Petitioners’ Contact
does not attempt to do. The argument that the NRC may impose the GDC and SRP as requirements
because the Backfit Rule does not apply after submission of the § ൰൫.൳൭(a)(൬) certifications is not a way
around § ൭.൮൮൰. Without addressing how the Backfit Rule might apply to restart of plants in
decommissioning, the Staff notes that Commission policy is to apply the Backfit Rule to plants in
decommissioning. Staff Requirements—SECY-൴൳-൭൰൮—Applicability of Plant-Specific Backfit
Requirements to Plants Undergoing Decommissioning (Feb. ൬൭, ൬൴൴൴) (ML൫൫൮൲൰൮൲൯൱).
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For the reasons given above, arguments the Petitioners’ Contact makes regarding

Palisades’ licensing and regulatory history and the supposed need for a new licensing basis

under alternative requirements and processes do not support the admissibility of proposed

Contention ൭ as they do not satisfy § ൭.൮൫൴(f)(൬)(iii), (iv), (v), and (vi).

ਆ. Blind Supplements – Arguments Regarding Steam Generators

The final category of Contention ൭ arguments in the Blind Supplements relate specifically

to information from an NRC preliminary notice regarding “a large number of [steam generator]

tubes with indications that require further analysis and/or repair.”154 The Petitioners’ Contact

asserts that “[w]ithout an NRC-approved FSAR, it is impossible for either the NRC or Holtec to

accurately assess the safety risks associated with these failures.”155 He specifically argues that

“an NRC-approved FSAR is indispensable for analyzing the impact of steam generator tube

plugging limits” on the plant’s accident analyses.156 According to the Petitioners’ Contact:

As more tubes are plugged over time, the plant's heat removal capacity
decreases, and the accident scenarios outlined in the FSAR must account for
this reduction. This is done by the analysis specifying a maximum number of
plugged tubes. Licensees may submit new analyses, for NRC approval, if they
elect to operate at higher levels of [steam generator] tube plugging.157

He further contends that the § ൰൫.൰൴ process “is inadequate” to address steam generator tube

plugging158 and “cannot replace the comprehensive safety analyses required by ൬൫ CFR ൰൫.൮൯

and Appendix A to ൬൫ CFR Part ൰൫, which are documented in the FSAR.”159 The Petitioners’

154 Preliminary Notification of Event or Unusual Occurrence - PNO-III-൭൯-൫൫൭ (Sept. ൬൳, ൭൫൭൯)
(ML൭൯൭൱൭A൫൴൭).

155 Blind First Steam Generator Supplement, at ൭.

156 Blind Second Steam Generator Supplement, at ൭.

157 Id. at ൯.

158 Id. at ൱.

159 Id. at ൲ (emphasis removed).
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Contact elaborates on these concerns in the Blind Third Steam Generator Supplement. He also

describes Holtec’s repair strategy as discussed in a news article and states:

While Holtec’s public statement addresses the immediate repair strategy, it
underscores the necessity of a modern, updated FSAR to properly evaluate the
long-term impacts of these repairs on plant safety margins. Only after updating
the FSAR in line with current GDC and SRP standards can the full implications of
the SCC [Stress Corrosion Cracking] findings, and the proposed repairs, be
thoroughly analyzed.160

Staff Response: For several reasons, the Petitioners’ Contact’s claims regarding the

Palisades’ steam generators do not support contention admissibility. First, the Petitioners’

Contact does not reference or dispute the application’s specific content on steam generators.

The Primary Amendment Request has literally hundreds of references to “steam generator” or

its abbreviation “SG.”161 These include discussion of TSs ൮.൯.൬൲, ൰.൰.൳, and ൰.൱.൳ on steam

generator tube integrity, the steam generator program, and reports of licensee inspections.162

Further, the UFSAR Revision ൮൰ referenced in the application addresses steam generator tube

plugging in the Chapter ൬൯ accident analysis, which the Petitioners’ Contact never addresses.163

Therefore, contrary to ൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(vi), the Petitioners’ Contact does not specifically

identify the portions of the application information on steam generators that he disputes and the

reasons for each dispute, or demonstrate a genuine, material dispute with the application.

In addition, as explained in detail above, the Petitioners’ Contact’s challenge to the

licensee’s implementation of § ൰൫.൰൴ is outside the scope of the proceeding and immaterial to

the Primary Amendment Request, thereby not meeting § ൭.൮൫൴(f)(൬)(iii), (iv), and (vi). Also, his

160 Blind Third Steam Generator Supplement (Part Two), at ൮.

161 See, generally, Primary Amendment Request.

162 Id., Enclosure at ൰൰, ൲൳, ൳൯; Enclosure, Attach. ൭ at ൮.൯.൬൲-൬, ൮.൯.൬൲-൭, ൰.൫-൬൫ to ൰.൫-൬൭, ൰.൫-൭൰, ൰.൫-൭൱.
TS ൮.൯.൬൲ addresses the integrity of the steam generator tubes (including plugging) as this relates to the
primary containment pressure boundary function of the steam generators; TS ൰.൰.൳ addresses the steam
generator program (including provisions for tube integrity criteria, repair criteria, monitoring, and
inspection); and TS ൰.൱.൳ addresses the submission of reports of licensee inspections conducted under
TS ൰.൰.൳. Id.

163 See, e.g., UFSAR Revision ൮൰, § ൬൯.൮, ൬൯.൬൭, ൬൯.൬൲ (ML൭൬൬൭൰A൮൯൬).
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assertion that § ൰൫.൰൴ itself is inadequate to address steam generator tube plugging is a

challenge to the NRC’s regulations, contrary to § ൭.൮൮൰. Moreover, as discussed above, his

arguments regarding applying the GDC and the SRP to restart of Palisades do not satisfy

§ ൭.൮൫൴(f)(൬)(iv), (v), or (vi).

Ultimately, if the restart-related requests are approved, restart would be subject to NRC

requirements in the technical specifications and the regulations (including the requirements in

§ ൰൫.൰൴). The licensee’s compliance with these requirements (including those related to steam

generator tube integrity and updating the UFSAR) would be subject to NRC inspection and

oversight. Reactor operation would only be permitted to the extent that the licensee meets the

requirements for operation. And the Staff can, and will, take action (including the issuance of

orders, if necessary) to ensure that any restart of operation at Palisades is safe. Finally, if HDI’s

repair strategy requires NRC approval in the form of a license amendment, the Petitioners and

their contact would have an opportunity to challenge a new amendment request or a

supplement to an existing amendment request on the matter.164

As explained above, the additional arguments regarding steam generator issues at

Palisades do not support admissibility of proposed Contention ൭. More broadly, proposed

Contention ൭ as originally submitted and the additional supporting claims in the Blind

Supplements do not satisfy the requirements for contention admissibility in § ൭.൮൫൴(f)(൬)(iii), (iv),

(v), and (vi).

D. Proposed Contention ൮ Is Inadmissible Because It Raises
Arguments that Are Out of Scope, Immaterial, Unsupported,
and Do Not Raise a Genuine Dispute with the Application

Proposed Contention ൮ states the following:

164 HDI indicated at an October ൮, ൭൫൭൯, meeting of the Advisory Committee on Reactor Safeguards
(ACRS) that it intended to submit a license amendment request on the steam generators, but the NRC
has not yet received a submission from the licensee. The transcript for this ACRS meeting has not yet
been released.
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Holtec’s proposal to update the HDI decommissioning [quality assurance program
description] QAPD currently in effect, with appropriate quality assurance controls to
cover the activities being performed at the plant during the restoration period, without
prior NRC approval, is flawed. Consistent with the “existing regulatory framework” from
SECY-൭൫-൫൬൬൫, petitioner’s review of “Appendix B to Part ൰൫—Quality Assurance Criteria
for Nuclear Power Plants and Fuel Reprocessing Plants” is the current framework and
requires that the period of system restoration QAPD be more similar to a “Design and
Construction” QAPD review as defined in NUREG-൳൫൫, “Standard Review Plans.”

It is understood that no specific regulation governs the writing of a new Quality
Assurance Plan for a plant in decommissioning and return to operations via a period of
system restoration. Contention Three points out that the application of the “existing
regulatory framework” from SECY-൭൫-൫൬൬൫ is highly subjective and must be carefully
reviewed by staff, with the interpretation approved by General Counsel as per
Contention One.165

The Petitioners provide six bases (Bases ൬-൱), including one legal basis, in support of

proposed Contention ൮. Subsequently, the Petitioners’ Contact filed a supplement emphasizing

the importance of transparency in NRC and Holtec’s processes, which provides further support

for proposed Contention ൮.166 The Staff will separately address this supplement because it was

not made by Petitioners or by a person legally authorized to represent the Petitioners.

ਃ. Proposed Contention ਅ in the Original Petition Is Inadmissible Because It Raises
Arguments that are Out of Scope, Immaterial, Unsupported, and Do Not Raise a
Genuine Dispute with the Application

In Basis ൬, the Petitioners state that Entergy submitted the certifications required by

൬൫ C.F.R. § ൰൫.൳൭(a)(൬) to permanently cease power operations at Palisades, “and therefore, the

Entergy operating [quality assurance program description] QAPD no longer exists."167 Basis ൬

further notes that “Holtec assumed ownership of a plant in decommissioning status,” and that at

the time of the transfer, “HDI was given operating authority by the NRC for the purpose of

decommissioning the [Palisades] site.”168 Bases ൭ and ൯ generally assert that Holtec does not

165 Petition at ൰൰.

166 See Blind Transparency Supplement, at ൱-൲.

167 Petition at ൰൱.

168 Petition at ൰൱-൰൲.
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have an NRC-approved QA program description for the period of system restoration, and the

NRC does not have a regulatory basis or review plan for approving Holtec’s request to update

the HDI decommissioning QA program description currently in effect.169 Basis ൰ references

Appendix B to ൬൫ C.F.R. Part ൰൫ and asserts that “Holtec’s activities in progress may contain

Quality Control points that are not observable after the fact and can only be completed under an

NRC-approved QAPD.”170

In Bases ൭, ൮ and ൱, the Petitioners challenge Holtec’s reliance on the NRC’s purported

“implicit approval” of Holtec’s proposal to update the HDI decommissioning QA program

description currently in effect, with the appropriate quality assurance controls to cover the

activities being performed at the plant during the period of system restoration, without explicit

approval and assert that the NRC has not publicly stated whether it approves Holtec’s QA

program description proposal.171 Basis ൱ further argues that NRC regulations in ൬൫ C.F.R.

Part ൰൫ and ൬൫ C.F.R. Part ൰൭ require explicit review and approval of any proposed changes to

plant operations, including restart procedures, and that Holtec’s reliance on implicit approval

and its selective application of regulatory rules contradicts the NRC’s regulatory requirements

that necessitate formal approval to ensure all safety concerns are addressed

comprehensively.172 The Staff notes that these six bases are interrelated; accordingly, the Staff

will address them together below.

169 Petition at ൰൲, ൰൴-൱൫.

170 Petition at ൱൫.

171 Petition ൰൲-൰൴. See also Petition at ൰-൱, ൴-൬൬ (challenging Holtec’s reliance on NRC staff’s “implicit
approval”).

172 Petition at ൱൬-൱൰. See also Petition at ൱ (stating that the lack of an NRC-approved QAPD for the
restoration period is seen as a safety risk).
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Staff Response: Proposed Contention ൮ challenges HDI’s recent changes to its quality

assurance program description currently in place at Palisades.173 To provide context for these

arguments, the Staff’s response below begins with a brief overview of the NRC’s QA regulatory

framework followed by a summary of recent Palisades QA program description changes. Next,

the Staff responds to proposed Contention ൮ and concludes it is inadmissible because it raises

issues that fall outside the scope of this license amendment proceeding, are immaterial to the

findings the staff must make to approve the Primary Amendment Request, lack factual support,

and do not demonstrate that a genuine dispute exists with the application on a material issue of

law or fact, in contravention of ൬൫ C.F.R. §§ ൭.൮൫൴(f)(൬)(iii), (iv), (v) and (vi).

a. Overview of the NRC’s Quality Assurance Regulatory Framework

Appendix B to ൬൫ C.F.R. Part ൰൫ (Appendix B), establishes QA requirements for the

design, manufacture, construction, and operation of those structures, systems, and components

(SSCs) that prevent or mitigate the consequences of postulated accidents that could cause

undue risk to the health and safety of the public.174 As the Commission has stated, these QA

requirements constitute “a cornerstone of the Commission’s ‘defense-in-depth’ concept for

ensuring safe operation of nuclear power plants”175 The NRC’s regulatory framework for

licensees and applicants to establish a QA program in accordance with Appendix B to ൬൫ C.F.R.

Part ൰൫ serves as an important management tool for the NRC to attain objectives important to

nuclear safety; therefore, the Staff conducts extensive reviews during the licensing process to

ensure that the applicant’s QA program description satisfies the requirements of Appendix B.176

Once the NRC staff has accepted an applicant’s QA program description, it becomes a principal

173 Petition at ൰൰-൱൰.

174 ൬൫ C.F.R. Part ൰൫, Appendix B, “Quality Assurance Criteria for Nuclear Power Plants and Fuel
Reprocessing Plants.”

175 Reporting of Changes to the Quality Assurance Program, ൯൳ Fed. Reg. ൬൫൭൱ (Jan. ൬൫, ൬൴൳൮) (final rule).

176 Id.
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inspection and enforcement tool for the NRC to ensure that licensees are in compliance with all

NRC QA requirements for protecting public health and safety.177

The Staff typically reviews an applicant’s QA program description submitted as part of a

licensing application for a construction permit, operating license, or license transfer, as

applicable. Specifically, in an application for a construction permit, the applicant’s Preliminary

Safety Analysis Report (PSAR) must include, among other things, “[a] description of the quality

assurance program to be applied to the design, fabrication, construction, and testing of the

[SSCs] of the facility.”178 Similarly, in its operating license or license transfer application,179 as

applicable, the applicant’s Final Safety Analysis Report (FSAR) must describe, among other

things, “managerial and administrative controls to be used to assure safe operation” and

“include a discussion of how the applicable requirements of Appendix B will be satisfied.”180

Thereafter, any changes to a licensee’s QA program description are governed by the

change process outlined in ൬൫ C.F.R. § ൰൫.൰൯(a). In accordance with ൬൫ C.F.R. § ൰൫.൰൯(a)(൮), a

licensee “may make a change to a previously accepted quality assurance program description

included or referenced in the Safety Analysis Report without prior NRC approval, provided the

change does not reduce the commitments in the program description as accepted by the

NRC.”181 Licensees must submit to the NRC any changes to the QA program description that do

not reduce the commitments in the program description accepted by the NRC in accordance

177 Id.

178 ൬൫ C.F.R. § ൰൫.൮൯(a)(൲).

179 See ൬൫ C.F.R. § ൰൫.൳൫(b)(൬)(i) (stating that a license transfer application for an operating license shall
include, “as much of the information described in §§ ൰൫.൮൮ and ൰൫.൮൯ of this part with respect to the
identity and technical . . . qualifications of the proposed transferee as would be required by those sections
if the application were for an initial license”).

180 ൬൫ C.F.R. § ൰൫.൮൯(b)(൱).

181 ൬൫ C.F.R. § ൰൫.൰൯(a)(൮).
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with ൬൫ C.F.R. § ൰൫.൲൬(e).182 Further, section ൰൫.൰൯(a)(൯) provides that “changes to the quality

assurance program that do reduce the commitments must be submitted to the NRC and receive

NRC approval prior to implementation,” and outlines the process for submitting any such

changes.183

b. Summary of Recent Palisades QA Program Description Changes

HDI has implemented several changes to the Palisades quality assurance program since

the previous licensee, Entergy, operated Palisades. Prior to shutdown of Palisades, Revision ൯൭

of Entergy’s fleet operating quality assurance program was in effect at the Palisades site.184

Upon consummation of the Palisades license transfer from Entergy to HDI and Holtec

Palisades, HDI implemented its decommissioning QA program for the Palisades site.185 On May

൭൮, ൭൫൭൯, HDI submitted for NRC review, a supplement to its Restart Transfer Request, which

includes its proposed power operations QA program that the proposed reactor operator,

Palisades Energy, LLC (OPCO), intends to implement at Palisades upon transfer of operating

authority from HDI to OPCO if the license transfer application is approved.186 Proposed

182 Id.

183 ൬൫ C.F.R. § ൰൫.൰൯(a)(൯)(i)-(iv).

184 See Letter from Jean A. Fleming, Holtec International, to NRC Document Control Desk, “Supplement
to Application for Order Consenting to Transfer of Control of License and Approving Conforming License
Amendments, Proposed Power Operations Quality Assurance Program Manual, Revision ൫,” at ൬ (May ൭൮,
൭൫൭൯) (ML൭൯൬൯൯A൬൫൱) (citing Letter John Dinelli, Entergy, to NRC Document Control Desk, “Annual
Report for Entergy Quality Assurance Program Manual changes under ൬൫ CFR ൰൫.൰൯(a)(൮), ൬൫ CFR
൲൬.൬൫൱, and ൬൫ CFR ൲൭.൬൰൫(d). Notification of Application of Approved Appendix B to ൬൫ CFR ൲൭ subpart
G,” (April ൬൯, ൭൫൭൭) (ML൭൭൬൫൯A൫൲൳)).

185 See Letter from Jean A. Fleming, Holtec International, to NRC Document Control Desk, “Update
Report for Holtec Decommissioning International (HDI) Fleet Decommissioning Quality Assurance
Program (DQAP) Revision ൭,” Enclosure ൬ at ൲ (Aug. ൮, ൭൫൭൭) (ML൭൭൭൬൰A൬൯൲) (noting that HDI’s
Decommissioning QA Program applies to structures, systems, and components (SSCs) designated as
safety significant, applicable regulatory programs, and for other applicable activities and SSCs identified
in a facility’s Decommissioning Safety Analysis Report (DSAR)).

186 HDI states that the power operations QA program is based on Revision ൯൭ of the Entergy fleet QA
program in effect prior to the Palisades shutdown, with certain changes. See Letter from Jean A. Fleming,
Holtec International, to NRC Document Control Desk, “Supplement to Application for Order Consenting to
Transfer of Control of License and Approving Conforming License Amendments, Proposed Power
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Contention ൮ does not mention or challenge the proposed power operations QA program

submitted as part of the Restart Transfer Request.187

On August ൭, ൭൫൭൯, HDI submitted its transitioning quality assurance program, which

revised HDI’s decommissioning QA program and is currently being implemented at the

Palisades site.188 The Palisades transitioning QA program incorporates the most recent HDI

decommissioning QA program adopted at Palisades, as well as the power operations QA

program submitted as part of the Restart Transfer Request.189 The transitioning QA program

states that it will continue to implement the quality requirements from the most recent HDI

decommissioning QA program for those activities specific decommissioning, while using the

operating QA program for those quality related activities and functions that are applicable to

reclassification of SSCs at Palisades to support restart of Palisades.190

c. Proposed Contention ਅ Is Inadmissible Because It Raises Issues That
Are Out of Scope, Immaterial, Unsupported, and Do Not Raise a Genuine
Dispute with the Application

In proposed Contention ൮, the Petitioners primarily challenge HDI’s update of its

decommissioning QA program with quality assurance controls to cover the activities being

Operations Quality Assurance Program Manual, Revision ൫,” at ൬-൭ (May ൭൮, ൭൫൭൯) (ML൭൯൬൯൯A൬൫൱)
(noting that the QAPM reflects changes to Revision ൯൭ to reflect the differences between Entergy’s fleet
organization and OPCO’s proposed organization).

187 The Staff notes while any challenges to the operating QA program would fall outside the scope of this
proceeding, they could be considered within the scope of the Restart Transfer Request proceeding. The
Petitioners have not, however, filed a hearing request in the Restart Transfer Request proceeding.

188 See Letter from Jean A. Fleming, Holtec International, to NRC Document Control Desk, “Update
Report for Holtec Decommissioning International (HDI) Fleet Decommissioning Quality Assurance
Program (DQAP) Revision ൮ and Palisades Transitioning Quality Assurance Plan (TQAP) Rev ൫,”
Enclosure ൮ (Aug. ൭, ൭൫൭൯) (ML൭൯൭൬൰A൮൰൱) (Transitioning QA program). The Transitioning QA program is
located in Enclosure ൮ of HDI’s August ൭, ൭൫൭൯ submittal.

189 Transitioning QA program, at ൱.

190 Transitioning QA program, at ൱. The transitioning QA program also notes that once Palisades
transitions from a decommissioning licensing basis to a power operations licensing basis, quality related
activities will be performed in accordance with the power operations QA program submitted as part of the
Restart Transfer Request. Id.
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performed at the plant during the restoration period. As described above, revisions to a

licensee’s QA program are governed by the change process described in the NRC’s regulations

at ൬൫ C.F.R. § ൰൫.൰൯(a). The licensee has implemented this process and updated its QA

program to address system restoration activities as discussed in its letter dated August ൭,

൭൫൭൯.191 Therefore, Petitioners are challenging activities conducted under the current license,

not the content of the restart-related amendment requests. This represents an enforcement-

related challenge that should be brought under ൬൫ C.F.R. § ൭.൭൫൱.192 Also, the QA program

change process in § ൰൫.൰൯(a) does not require or contemplate submission of a license

amendment request under ൬൫ C.F.R. § ൰൫.൴൫ in connection with changes to a licensee’s QA

program, regardless of whether NRC approval is required for any QA program changes.193

Therefore, HDI’s QA program description revisions fall outside the license amendment process

and outside the scope of this license amendment proceeding in accordance with ൬൫ C.F.R.

§ ൭.൮൫൴(f)(൬)(iii).

The Petitioners assert that HDI’s update of its decommissioning QA program without

explicit NRC approval is flawed and NRC’s regulatory framework mandates explicit approval.194

However, the Petitioners do not explain how HDI’s revisions to its quality assurance program

(revising the decommissioning QA program to the transitioning QA program) would amount to a

decrease in commitments necessitating explicit NRC approval under ൬൫ C.F.R. § ൰൫.൰൯(a)(൯).

Indeed, the NRC’s regulations in ൬൫ C.F.R. § ൰൫.൰൯(a)(൮) permit licensees to make the type of

changes HDI has implemented in the transitioning QA program without NRC approval because

191 Transitioning QA program, at ൱.

192 As noted in Appendix B of the Petition, the Petitioners’ Contact has already filed a § ൭.൭൫൱ petition that
raises substantially similar QA issues as those raised here in proposed Contention ൮. Petition at ൳൮-൳൯.

193 See ൬൫ C.F.R. § ൰൫.൰൯(a)(൯)(i)-(iv) (describing the process for submitting to the NRC for prior approval
changes to a quality assurance program description that do reduce commitments).

194 Petition at ൰൰-൱൰.
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the revisions do not reduce the commitments in their accepted QA program description.195 Here,

HDI states that the transitioning QA program addresses “the increase in needed commitments

particular to Palisades as [the] site transitions back to an operating status.”196 Moreover, the

transitioning QA program includes not only the commitments needed to implement the most

recent Palisades HDI decommissioning QA program for activities specific to decommissioning,

but additional commitments from the operating QA program for those quality related activities

and functions that are applicable to reclassification of SSCs at Palisades to support potential

restart of Palisades.197 The Petitioners do not address or dispute these statements in the

transitioning QA program describing an increase in commitments in HDI’s QA program nor do

they otherwise explain why HDI’s transitioning QA program amounts to a reduction in

commitment that would require NRC-approval of the transitioning QA program under ൬൫ C.F.R.

§ ൰൫.൰൯(a)(൯). Moreover, the Petitioners do not explain how HDI’s transitioning QA program

revisions relate to any of the findings the Staff must make to issue the Primary Amendment

Request or raise any specific challenges to the Primary Amendment Request. Accordingly, the

Petitioners’ arguments are inadmissible because they are immaterial to the findings the NRC

must make to issue the Primary Amendment Request and fail to present a genuine dispute with

the Primary Amendment Request on a material issue of fact or law under ൬൫ C.F.R.

§§ ൭.൮൫൴(f)(൬)(iv) and (vi).

The Petitioners also argue that the NRC does not have a regulatory basis for approving

HDI’s transitioning QA program, that ൬൫ C.F.R. Part ൰൫ and ൬൫ C.F.R. Part ൰൭ require explicit

195 ൬൫ C.F.R. § ൰൫.൰൯(a)(൮).

196 See Letter from Jean A. Fleming, Holtec International, to NRC Document Control Desk, “Update
Report for Holtec Decommissioning International (HDI) Fleet Decommissioning Quality Assurance
Program (DQAP) Revision ൮ and Palisades Transitioning Quality Assurance Plan (TQAP) Rev ൫,” Cover
letter, at ൭ (Aug. ൭, ൭൫൭൯) (ML൭൯൭൬൰A൮൰൱) (emphasis added). As previously noted, the August ൭, ൭൫൭൯
submittal provides HDI’s Transitioning QA program in Enclosure ൮.

197 Transitioning QA program, at ൱.
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review and approval of any proposed changes to plant operations, including restart procedures,

and that “[i]t is understood that no specific regulation governs the writing of a new Quality

Assurance Plan for a plant in decommissioning and return to operations via a period of system

restoration.”198 The Petitioners seem to be asserting here that the QA change process outlined

in ൬൫ C.F.R. § ൰൫.൰൯(a) does not apply to HDI because it is in decommissioning and is seeking

to restart power operations. However, the Petitioners provide no explanation for why the specific

requirements in ൬൫ C.F.R. § ൰൫.൰൯(a) would not apply to HDI at this stage and point to no other

NRC regulation that would require such explicit NRC review and approval of HDI’s QA program

changes at this stage. Moreover, as explained above in Discussion Section III, the Palisades

renewed facility operating license continues in effect under ൬൫ C.F.R. § ൰൫.൰൬(b), and the Quality

Assurance requirements in ൬൫ C.F.R. Part ൰൫, Appendix B, and § ൰൫.൰൯(a) continue to apply to

Palisades during decommissioning. Thus, to the extent that the Petitioners assert that a new

Quality Assurance plan is needed and that HDI cannot make revisions to its decommissioning

quality assurance program under the change process outlined in ൬൫ C.F.R. § ൰൫.൰൯(a), the

Petitioners’ assertions are unsupported and are inconsistent with NRC regulations, and

therefore, fail to raise a genuine dispute with the applicant on a material issue of law or fact as

required by ൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(vi). To the extent the Petitioners are challenging the change

process outlined in NRC regulations at ൬൫ C.F.R. § ൰൫.൰൯(a) or suggesting that the NRC’s

existing regulatory framework is insufficient to address HDI’s changes in its transitioning QA

program to support potential restart of power operations at Palisades, the Petitioners’

challenges are barred by ൬൫ C.F.R. § ൭.൮൮൰, and are more appropriately addressed under the

NRC’s petition for rulemaking process in ൬൫ C.F.R. § ൭.൳൫൭.199

198 Petition at ൰൰-൱൭.

199 The Staff notes that the Petitioners’ Contact has filed a Petition for Rulemaking (PRM) that raises
similar quality assurance issues as those raised here in proposed Contention ൮, and the NRC has
docketed that PRM. See Returning a Decommissioning Plant to Operating Status, ൳൴ Fed. Reg. ൲൱,൲൰൫
(Sept. ൬൴, ൭൫൭൯) (notice of docketing and request for comment on a petition for rulemaking).
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The Petitioners’ related arguments challenging Holtec’s plan to revise its quality

assurance program based on purported “implicit approval” from the NRC,200 are similarly

inadmissible. The Petitioners assert Holtec’s reliance on implicit approval is legally inadequate

and contradicts the regulatory requirements that necessitate formal approval to ensure all safety

concerns are addressed comprehensively.201 The Petitioners’ assertions, however, lack any

legal basis. As noted above, the change process described in NRC regulations at ൬൫ C.F.R.

§ ൰൫.൰൯(a)(൮)-(൯) governs HDI’s changes to its decommissioning QA program. As such, the

NRC staff has not somehow implicitly approved HDI’s plan – the regulations in ൬൫ C.F.R.

§ ൰൫.൰൯(a)(൮) simply do not require NRC approval for the type of changes HDI has implemented

in its transitioning QA program. Moreover, as discussed previously, the Petitioners do not

explain why the change process described in ൬൫ C.F.R. § ൰൫.൰൯(a) would not apply to the

transitioning QA program or how HDI’s actions are not in compliance with such requirements.

The Petitioners also speculate that lack of NRC approval of the transitioning QA program

and NRC’s “implicit approval” introduces significant risks to plant safety,202 and that “Holtec’s

activities in progress may contain Quality Control points that are not observable after the fact

and can only be completed under an NRC-approved QAPD,”203 but the Petitioners do not

provide any support for these assertions. Also, as explained above, the transitioning QA

program content related to reactor operation is the same as the power operations QA program

submitted as part of the Restart Transfer Request, and the Petitioners did not contest the power

operations QA program in the transfer proceeding. Accordingly, the Petitioners assertions

200 Petition ൰൲-൰൴. The Staff notes that while Petitioners appear to rely on background information in the
Exemption Request to support their position that the NRC has provided “implicit approval” of Holtec’s
plan, the Petitioners do not specifically challenge the Exemption Request itself in proposed Contention ൮.
See id. at ൰൴ (citing Exemption Request, Enclosure ൬, at ൰-൱).

201 Petition at ൰൰-൱൰.

202 Petition at ൱, ൱൬-൱൰.

203 Petition at ൱൫.



- ൰൯ -

regarding “implicit approval” are inadmissible because they are unsupported and fail to raise a

genuine dispute with the application on a material issue of fact or law under ൬൫ C.F.R.

§ ൭.൮൫൴(f)(൬)(iv)-(vi). In addition, to the extent that the Petitioners are challenging HDI’s current

activities at the Palisades site, asserting that Holtec is somehow not in compliance with the

regulatory requirements in ൬൫ C.F.R. § ൰൫.൰൯(a), or suggesting that HDI’s implementation of its

transitioning QA program has introduced significant risks to plant safety, such assertions are not

subject to challenge in this adjudicatory proceeding and should instead be raised under a

request for enforcement action under ൬൫ C.F.R. § ൭.൭൫൱.204

Further, the Petitioners’ assertions that Part ൰൫, Appendix B requires “that the period of

system restoration QA program description be more similar to a ‘Design and Construction’ QA

program description review as defined in NUREG-൳൫൫, ‘Standard Review Plans,’”205 are also

inadmissible because these arguments lack sufficient factual support and are otherwise

immaterial to the findings the NRC must make to issue the Primary Amendment Request.

Specifically, the Petitioners provide no support for their assertions either from ൬൫ C.F.R. Part ൰൫,

Appendix B; the Standard Review Plan; or any other source to demonstrate that only design

and construction quality assurance controls are needed here, nor do they point to any

deficiencies in the transitioning QA program for failure to include design and construction quality

controls. As described in the Staff’s response to Contention ൭, no construction permit or PSAR

is required for the potential restart of Palisades. Moreover, the revisions in the transitioning QA

program involve activities related to potential restart of the reactor206 – not specifically the

204 As noted in Appendix B of the Petition, Petitioners’ Contact has already filed a § ൭.൭൫൱ petition that
raises substantially similar issues as those raised here in proposed Contention ൮.

205 Petition at ൰൰.

206 Transitioning QA program, at ൱ (noting that the transitioning QA program will be the overarching
document that assigns major functional responsibilities for quality related activities applicable to the
current licensing bases, (decommissioning), at Palisades, as well as those restart project quality related
activities applicable to the reclassification of the SSCs necessary to support the safe restart of Palisades).
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design or construction activities addressed by Chapter ൬൲.൬ of NUREG-൫൳൫൫, which is not

intended for the review of QA programs for operating licenses.207 For these reasons, Petitioners’

assertions are inadmissible in accordance with ൬൫ C.F.R. §§ ൭.൮൫൴(f)(൬)(iv)-(v) because they are

unsupported and are otherwise immaterial.

Finally, to the extent the Petitioners assert in proposed Contention ൮ that “application of

the ‘existing regulatory framework’ from SECY-൭൫-൫൬൬൫ is highly subjective and must be carefully

reviewed by staff, with the interpretation approved by General Counsel,”208 these arguments are

inadmissible for the reasons discussed above in the Staff’s response to proposed Contention ൬.

For the reasons discussed above, proposed Contention ൮, as originally pled, is not

admissible under ൬൫ C.F.R. §§ ൭.൮൫൴(f)(൬)(iii), (iv), (v), and (vi).

. Proposed Contention ਅ Arguments in the Blind Transparency Supplement

In his Transparency Supplement, the Petitioners’ Contact points to a public meeting

summary where in response to a question from NRC regarding whether Holtec planned to

submit its revised QAPD for formal review, Holtec responded that “it would make changes under

൬൫ CFR ൰൫.൰൯(a)(൮), which allows change without prior NRC approval.”209 The Petitioners’

Contact states that because the NRC “did not insist on formal submission,” the Petitioners and

public are left “unable to verify whether Holtec’s proposed QA program description update

meets NRC approved regulations.”210 The Petitioners’ Contact further asserts that the absence

207 Compare NUREG-൫൳൫൫, “Standard Review Plan,” Chapter ൬൲.൬, “Quality Assurance During the Design
and Construction Phases,” Rev. ൭), at ൬ (July ൬൴൳൬) (ML൫൰൭൮൰൫൮൯൴) (noting that applicable areas of review
include applications for construction permits, manufacturing licenses, or standard design approvals), with
NUREG-൫൳൫൫, “Standard Review Plan,” Chapter ൬൲.൭, “Quality Assurance During the Operations Phase,”
Rev. ൭), at ൬ (July ൬൴൳൬) (ML൫൰൭൮൰൫൮൱൬) (describing QA program reviews at the operating license stage).

208 Petition at ൰൰, ൱൮-൱൯.

209 Blind Transparency Supplement, at ൱ (quoting “Summary of May ൭൯, ൭൫൭൮, Meeting with Holtec
Decommissioning International, LLC Regarding Regulatory Path for Potentially Requesting
Reauthorization of Power Operations at Palisades Nuclear Plant,” at ൭ (June ൭൭, ൭൫൭൮) (ML൭൮൬൲൬B൬൭൭)).

210 Blind Transparency Supplement, at ൱-൲.
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of formal NRC review of Holtec’s proposed transitioning QA program “raises serious concerns

about transparency and safety in the restart process.”211

Staff Response: The Petitioners’ Contact’s arguments relating to proposed Contention ൮

in the Transparency Supplement do not support admissibility of the contention. Specifically, the

Petitioners’ Contact’s assertions regarding safety concerns are vague and he provides no

factual basis for any purported safety concerns. To the extent that the Petitioners’ Contact

challenges HDI’s lack of formal submission of its transitioning QA program, he does not explain

why the change process described in ൬൫ C.F.R. § ൰൫.൰൯(a) would not apply to this program. To

the extent the Petitioners’ Contact is suggesting that the NRC’s existing regulatory framework is

insufficient, his arguments are precluded by ൬൫ C.F.R. § ൭.൮൮൰, and should be addressed under

the NRC’s petition for rulemaking process in ൬൫ C.F.R § ൭.൳൫൭.212 Finally, to the extent that the

Petitioners’ Contact is asserting that HDI is somehow not in compliance with the requirements in

൬൫ C.F.R. § ൰൫.൰൯(a) or is raising concerns about plant safety, such assertions are not subject to

challenge in this adjudicatory proceeding and should instead be considered through the

൬൫ C.F.R. § ൭.൭൫൱ process.213 For these reasons, and for the reasons further described above in

the Staff’s response to the Petitioners’ proposed Contention ൮, the Petitioners’ Contact’s

arguments are inadmissible because they are out of scope and immaterial, lack factual support,

and fail to raise a genuine dispute with the application on a material issue of fact or law under

൬൫ C.F.R. §§ ൭.൮൫൴(f)(൬)(iii), (iv), (v), and (vi).

211 Blind Transparency Supplement, at ൲.

212 The Staff notes that the Petitioners’ Contact has filed a Petition for Rulemaking (PRM) that raises
similar quality assurance issues as those raised here in proposed Contention ൮, and the NRC has
docketed that PRM. See Returning a Decommissioning Plant to Operating Status, ൳൴ Fed. Reg. ൲൱,൲൰൫
(Sept. ൬൴, ൭൫൭൯) (notice of docketing and request for comment on a petition for rulemaking).

213 As noted in Appendix B of the Petition, the Petitioners’ Contact has already filed a § ൭.൭൫൱ petition that
raises substantially similar issues as those raised here in proposed Contention ൮.
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For the reasons discussed above, proposed Contention ൮, as supplemented, is not

admissible under ൬൫ C.F.R. §§ ൭.൮൫൴(f)(൬)(iii), (iv), (v), and (vi).

E. Proposed Contention ൯ Is Inadmissible Because It Is Out of Scope, Immaterial,
Unsupported, and Does Not Raise a Genuine Dispute with the Application

In proposed Contention ൯, the Petitioners state as follows:

The NRC is allowing Holtec to take “other actions” within the “existing
regulatory framework,” as referenced in SECY-൭൫-൫൬൬൫, to complete the
period of system restoration activities. In its “in scope” License
Amendment Requests, Holtec proposed rules for the QAPD and FSAR
(see contentions one, two, and three) that are now being used, without
NRC approval, to support the period of system restoration activities.

According to publicly available documents, the NRC staff has not formally
responded to Holtec’s proposed regulations, which are the subject of this
petition. Despite the absence of implicit* approval, Holtec is proceeding
with system restoration activities at the Palisades site based on implicit
approval, because NRC has not responded. This presents an immediate
harm to the petitioners, who have filed §൭.൭൫൱ petitions requesting the
NRC staff to take action to halt these activities. The petitioners urge the
adjudicatory authority to consider the urgency of conducting a concurrent
review.

Petitioner concern is lack of NRC approved licensing basis and QAPD
does not give NRC inspections staff adequate guidance in evaluating
design basis (no NRC approved FSAR) and no quality guidance for
activities such as special processes, documentation, quality control
inspections, etc (no NRC approved QAPD).214

In support of proposed Contention ൯, the Petitioners provide four Bases (Bases ൬-൯),

including one legal basis. Basis ൬ and ൮ are similar in that they purport to provide support for the

Petitioners’ assertion that “[t]he NRC is allowing Holtec to take ‘other actions’” to complete the

period of system restoration activities. Basis ൬ quotes a portion of NRC Inspection Manual

Chapter (IMC) ൭൰൱൭,215 while Basis ൮ quotes a portion of an NRC inspection report related to the

214 Petition at ൱൱-൱൲.

215 Petition at ൱൲ (citing NRC Inspection Manual Chapter ൭൰൱൭, “Light-Water Reactor Inspection Program
for Restart of Reactor Facilities Following Permanent Cessation of Power Operations” (July ൭൴, ൭൫൭൯)
(ML൭൯൬൰൫A൭൮൴) (IMC ൭൰൱൭)).



- ൰൳ -

proposed restart of Palisades.216 Basis ൭ challenges Holtec’s reliance on NRC’s supposed

“implicit” approval to complete the period of system restoration activities at Palisades.217

Basis ൯, entitled “Ripeness Doctrine and Lack of NRC Oversight of Design Basis Tools,”

is described in the original Petition as a “Basis in Law.” Basis ൯ asserts that the Staff “may be

allowing Holtec to implement significant actions under the ‘existing regulatory framework’

without proper authorization, adequate oversight, or public review,”218 and these actions have

effectively ripened and matured into significant regulatory and safety concerns that must be

addressed now.219 Basis ൯ further asserts that “[t]he lack of transparency and sufficient

regulatory oversight could result in inadequate inspection standards and increase the risk of

non-compliance with critical safety regulations.”220

The Petitioners appear to make additional assertions related to proposed Contention ൯

and NRC’s purported implicit approval under the “Requested Actions” section. Specifically, the

Petitioners assert that “Holtec actions requiring quality inspections may not be recoverable, in

that the ability to gain access to the inspection conditions cannot be replicated after the fact.”221

Therefore, the Petitioners request that “any work completed under these conditions should not

be considered valid evidence for the NRC’s decision to reauthorize Holtec’s operating license

and must be excluded from the record.”222 The Staff notes that these arguments and the four

bases discussed above are interrelated; accordingly, the Staff will address them together below.

216 Petition at ൱൴ (quoting Letter from April M. Nguyen, NRC, to Mike Mlynarek, HDI, “Palisades Nuclear
Plant – Restart Inspection Report ൫൰൫൫൫൭൰൰/൭൫൭൯൫൬൬ (July ൬൰, ൭൫൭൯) (ML൭൯൬൴൲A൬൳൰) (Restart Inspection
Report)).

217 Petition at ൱൳; see also Petition at ൰-൱.

218 Petition at ൲൫.

219 Petition at ൲൫-൲൬.

220 Petition at ൲൫.

221 Petition at ൴.

222 Petition at ൬൫.
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Staff Response: As discussed below, proposed Contention ൯ is inadmissible under

൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(iii) because it raises issues outside the scope of this license amendment

proceeding that are related to HDI’s current actions at the Palisades site, the NRC’s inspection

and oversight process at Palisades, and the NRC’s existing regulatory framework. As noted in

Appendix B of the Petition, the Petitioners’ Contact has already filed a § ൭.൭൫൱ petition and a

Petition for Rulemaking raising substantially similar issues,223 which are the appropriate

processes to raise such challenges. Further, proposed Contention ൯ is also inadmissible

because it is unsupported, immaterial to the findings the staff must make to issue the Primary

Amendment Request, and does not raise a genuine dispute with the Primary Amendment

Request on a material issue of law or fact under ൬൫ C.F.R. §§ ൭.൮൫൴(f)(൬)(iv), (v), and (vi).

In proposed Contention ൯, the Petitioners argue that Holtec is currently proceeding with

system restoration activities based on NRC’s “implicit approval” of “Holtec[’s] proposed rules for

the QAPD and FSAR.”224 In support of their position, the Petitioners appear to rely on the

Exemption Request to the extent it states that “the NRC provided no comments opposing the

reasonableness of the approach.”225 The Petitioners’ arguments regarding implicit approval,

however, lack any specific legal basis and appear to stem from a misunderstanding of the

NRC’s current regulatory framework. As explained above in Discussion Section III, the

Palisades renewed facility operating license continues in effect under ൬൫ C.F.R. § ൰൫.൰൬(b), and

223 Petition at ൳൭-൳൰; see also Returning a Decommissioning Plant to Operating Status, ൳൴ Fed. Reg.
൲൱,൲൰൫ (Sept. ൬൴, ൭൫൭൯) (notice of docketing and request for comment on a petition for rulemaking).

224 Petition at ൱൱-൱൳. See also Petition at ൰-൲ (providing additional arguments against “implicit approval”
and asserting that “allowing licensees to choose from among existing regulations introduces a level of
subjectivity into the regulatory process, potentially leading to inconsistent application of safety
standards.”).

225 Petition at ൱൳ (quoting Exemption Request, Enclosure ൬, at ൰). The Staff notes that although the
Petitioners quote some background information HDI provided in its Exemption Request, the Petitioners do
not specifically dispute any portion of the Exemption Request itself in proposed Contention ൯.
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the regulatory requirements in ൬൫ C.F.R. § ൰൫.൰൴ for FSARs and in ൬൫ C.F.R. § ൰൫.൰൯(a) for QA

program descriptions still apply to Palisades.

Moreover, as explained in the Staff’s responses to proposed Contentions ൭ and ൮, both

the § ൰൫.൰൴ process for the FSAR and the § ൰൫.൰൯(a) QA program description change process

contain provisions that allow HDI to make certain changes under its current license without

explicit NRC approval. Thus, a licensee’s implementation of changes in accordance with the

§§ ൰൫.൰൴ and ൰൫.൰൯(a) change processes does not mean that the Staff has implicitly approved

these changes – the regulations simply do not require NRC approval in certain circumstances

specified in these regulations.226 Fundamentally, the Petitioners are challenging HDI’s use of the

regulatory processes available in ൬൫ C.F.R. §§ ൰൫.൰൴ and ൰൫.൰൯(a) and the sufficiency of NRC’s

current regulatory framework to address restart-related activities. However, such challenges are

barred under ൬൫ C.F.R. § ൭.൮൮൰ and are more appropriately addressed under the NRC’s petition

for rulemaking process in ൬൫ C.F.R § ൭.൳൫൭.227

Moreover, the Petitioners do not explain how HDI’s current activities at the Palisades site

are in any way related to the specific changes proposed in the Primary Amendment Request,

and thus do not raise a genuine dispute with the Primary Amendment Request. The Petitioners

assert that “[i]n its ‘in scope’ License Amendment Reviews, Holtec proposed rules for the QAPD

and FSAR . . . that are now being used, without NRC approval, to support the period of system

restoration activities.”228 However, the Petitioners do not provide any specific references to the

226 Such changes, however, are subject to NRC inspection and oversight.

227 The Staff notes that Petitioners’ Contact has filed a petition for rulemaking that raises similar issues as
those raised here in proposed Contention ൯, and the NRC has docketed that petition. See Returning a
Decommissioning Plant to Operating Status, ൳൴ Fed. Reg. ൲൱,൲൰൫ (Sept. ൬൴, ൭൫൭൯) (notice of docketing
and request for comment on a petition for rulemaking).

228 Petition at ൱൱. The Staff notes that a different part of the Petition states that “issues related to the
[LARs] are not yet ripe for final adjudication due to reliance on unvetted regulatory changes,” which
further suggests that the Petitioners’ arguments are not material to the Primary Amendment Request. See
Petition at ൲.
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portions of the Primary Amendment Request that discuss the purported QA program description

and FSAR “rules” they are disputing. Moreover, as previously discussed, both the FSAR and

QA program descriptions change processes occur outside the license amendment process. The

Primary Amendment Request describes HDI’s plan to “implement[]” the § ൰൫.൰൴ process

“coincident with the associated license amendments.”229 Thus, HDI’s planned use of the § ൰൫.൰൴

process would occur outside the license amendment process, upon implementation of the

restart-related amendments, if they are approved. Similarly, the QA change process in

§ ൰൫.൰൯(a) that HDI used for the transitioning QA program also falls outside the license

amendment process.

The Petitioners also appear to argue that HDI’s current actions at the site are within the

scope of this proceeding because “they reference the ‘in scope’ License Amendment

Reviews.”230 While the Petitioners arguments are not entirely clear here, to the extent that the

Petitioners are suggesting that IMC ൭൰൱൭ and the NRC restart inspection report, somehow bring

HDI’s current activities at the site or NRC inspections of these activities within the scope of the

proceeding,231 their arguments lack any legal basis. IMC ൭൰൱൭ is not specific to Palisades and

does not reference the Primary Amendment Request or the Exemption Request,232 and the

inspection report simply references the Exemption Request as background information.233

229 Primary Amendment Request, Enclosure at ൯.

230 Petition at ൲൫ (“These actions, which rely on regulatory interpretations or changes that have not been
fully vetted or approved, have effectively ripened into matters requiring immediate NRC scrutiny and
because they reference the “in scope” License Amendment Reviews, are subject to this petition request
for a public hearing.”). See also Petition at ൭൬-൭൭, ൱൱.

231 Petition at ൭൱; ൱൲-൱൴.

232 See generally IMC ൭൰൱൭. Also, the Petitioners do not appear to challenge the contents of IMC ൭൰൱൭
itself and only seem to rely on the IMC to demonstrate that inspections are occurring concurrently with the
NRC’s licensing reviews. See Petition at ൱൲-൱൳ (citing IMC ൭൰൱൭, at ൴).

233 The Petitioners do not challenge the substance of the inspection report here, and only seem to quote
background information regarding submission and NRC acceptance of the Exemption Request for review
from the inspection report. See Petition at ൱൴ (citing Restart Inspection Report, at ൬).
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Moreover, the Amendments Notice establishes the proper scope of this proceeding234 and

includes the Primary Amendment Request within the scope of this proceeding.235 The

Petitioners do not explain how the inspection manual chapter and inspection report are relevant

to the findings the staff must make to approve the Primary Amendment Request. Accordingly,

for the reasons discussed above, the Petitioners arguments are inadmissible under ൬൫ C.F.R.

§ ൭.൮൫൴(f)(൬)(iii) and (iv) because they are out of scope and immaterial to the findings the Staff

must make to issue the Primary Amendment Request.

In addition, the Petitioners’ assertions that the lack of an NRC-approved FSAR and lack

of an NRC-approved QA program description does not give NRC inspection staff adequate

guidance in evaluating design basis and quality control activities are unsupported. The

Petitioners merely speculate, without any support, that “lack of sufficient regulatory oversight,

could result in inadequate inspection standards and increase the risk of non-compliance with

critical safety regulations.”236 Based on these purported inadequacies, the Petitioners argue that

any work completed by HDI to support restart activities “should not be considered valid

evidence in the NRC’s decision to reauthorize Holtec’s operating license.”237 However, the

Petitioners do not demonstrate the materiality of HDI’s current actions at the site or the staff’s

inspections related to Holtec’s restart activities to the findings the Staff must make to issue the

Primary Amendment Request. As noted in IMC ൭൰൱൭, the licensing review process and the

234 While the Petitioners argue in a different part of their Petition that additional documents should be
allowed “into the scope of the proceeding” to provide context for Petitioners’ contentions based on § ൭.൮൫൴
and other legal authorities, Petition at ൭൮-൭൯, those arguments do not appear to be referenced here, nor
do they support a theory that such documents can substantively expand the scope of the proceeding, as
noticed, to include issues that are immaterial to the Primary Amendment Request. See Vogtle, ൴൭ NRC
at ൯൱ (citing Marble Hill, ALAB-൮൬൱, ൮ NRC ൬൱൲, ൬൲൫-൲൬).

235 Amendments Notice, ൳൴ Fed. Reg. at ൱൯,൯൳൳-൴൫.

236 Petition at ൲൫.

237 Petition at ൬൫.
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restart inspection processes are separate, concurrent processes.238 Moreover, the Petitioners

do not point to any specific deficiencies in the contents of the Primary Amendment Request or

the Updated FSAR Revision ൮൰ that is referenced in the Primary Amendment Request.

Accordingly, the Petitioners arguments are inadmissible under ൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(iv), (v) and

(vi) because they are unsupported, immaterial, and do not demonstrate a genuine material

dispute with the Primary Amendment Request. Further, to the extent that the Petitioners

suggest that safety concerns currently exist at the Palisades site, or assert that explicit approval

of current licensee activities is necessary here, these arguments are inadmissible because they

are outside the scope of this license amendment proceeding under ൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(iii),

and should be raised under ൬൫ C.F.R. § ൭.൭൫൱.239 Finally, to the extent the Petitioners challenge

the adequacy of the NRC’s inspection process at Palisades, that is also outside the scope of the

proceeding under § ൭.൮൫൴(f)(൬)(iii).240

For the reasons discussed above, proposed Contention ൯ is not admissible under

൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(iii), (iv), (v), and (vi).

F. Proposed Contention ൰ Is Inadmissible Because It Raises
Issues That Are Out of Scope, Immaterial, Unsupported,
and Do Not Raise a Genuine Dispute with the Application

Proposed Contention ൰, not included in the original Petition but filed thereafter by the

Petitioners’ Contact, is stated as follows:

238 See IMC ൭൰൱൭ at ൴ (“The Licensing action reviews will address whether to reauthorize operation and
the license requirements for operation, including any implementation conditions for restart. The licensee’s
compliance with the requirements of the license is subject to NRC inspections.”).

239 See San Onofre, CLI-൬൭-൭൫, ൲൱ NRC at ൯൮൴-൯൫ (concluding that the § ൭.൭൫൱ process should be used to
address the petitioner’s claim that the licensee violated ൬൫ C.F.R. § ൰൫.൰൴ when replacing the steam
generators and that a license amendment was required). The Staff notes that Appendix B of the Petition
replicates a § ൭.൭൫൱ petition filed by the Petitioners’ Contact raising substantially similar issues.

240 See Pa’ina, CLI-൫൳-൮, ൱൲ NRC at ൬൱൳ n.൲൮; Millstone, CLI-൫൳-൬൲, ൱൳ NRC at ൭൯൭. These cases explain
that the adequacy of the licensee’s application is subject to challenge in an adjudicatory proceeding, not
the adequacy of the Staff’s safety and licensing reviews. Similarly, the adequacy of the Staff’s restart-
related inspection and oversight activities, which occur outside of the licensing process, are even further
removed from the sufficiency of the licensee’s amendment applications and are not subject to challenge
in this adjudicatory proceeding.
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Holtec Decommissioning International, LLC’s (Holtec) Specific Exemption
Request, submitted on September ൭൳, ൭൫൭൮, should be denied as it fails to meet
the regulatory requirements of ൬൫ C.F.R. § ൰൫.൬൭. The request does not
demonstrate that the exemption will not pose an undue risk to public health and
safety and relies on circular logic and misapplication of proposed regulatory
guidance. Holtec defers safety assurances to future NRC licensing actions and
inspections without providing an independent and detailed plan for the safe
restart of the Palisades Nuclear Plant. Additionally, Holtec misuses the proposed
rule NRC-൭൫൬൰-൫൫൲൫ to justify its exemption request, further undermining its
validity and failed to show special circumstances.

This contention is inextricably linked to the overall petition for a hearing filed on
September ൴, ൭൫൭൯, and should be added as Contention Five in that petition.
Holtec’s and NRC staff’s own admission that the exemption is essential to the
success of its licensing efforts ties the exemption to the broader licensing
actions, making it subject to public hearing rights under the Atomic Energy Act
and relevant NRC precedent. Petitioners, therefore, have standing to challenge
the exemption as part of the License Amendment Request (LAR) process and
other licensing actions mentioned in the full petition.241

In proposed Contention ൰, the Petitioners’ Contact asserts that the Exemption Request is

“inextricably linked” to the Primary Amendment Request and provides three main arguments in

support of the proposed contention that the Staff will address as Bases A, B, and C.242 The

Petitioners’ Contact also filed a Supplementing Filing to Contention ൰ providing four additional

bases that challenge Holtec’s reliance on “tacit NRC approval and flawed regulatory framework

sequencing assumptions.”243 As described below, proposed Contention ൰, as supplemented, is

inadmissible because it raises arguments that are out of scope, immaterial, unsupported, and

do not raise a genuine dispute with the application on a material issue of fact or law under

൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(iii)-(vi). Additionally, the arguments in these filings were not made by

Petitioners or by a person legally authorized to represent the Petitioners. Below, the Staff

addresses the arguments in the original Contention ൰ Filing followed by the arguments in the

Contention ൰ Supplemental Filing.

241 Contention ൰ Filing, at ൭-൮.

242 These three bases correspond to Subsections A through C under the header “Contention Details.”
Contention ൰ Filing, at ൳-൬൭.

243 See generally Contention ൰ Supplement.



- ൱൰ -

ਃ. The Proposed Contention ਇ Filing Is Not Admissible Because It Raises Issues
That Are Out of Scope, Unsupported, and Do Not Raise a Genuine, Material
Dispute with the Exemption Request

In proposed Contention ൰, the Petitioners’ Contact asserts that the Exemption Request is

“inextricably linked” to the Primary Amendment Request,244 and requests the following three

actions: ൬) a public hearing on the exemption request; ൭) revision of NRC’s acceptance review

letter to reject the submission for failure to meet ൬൫ C.F.R. § ൰൫.൬൭; and ൮) denial of the

exemption request.245 Proposed Contention ൰ provides three bases in support of proposed

Contention ൰. Basis A argues that Holtec’s special circumstances justification based on

unexpected governmental support for continued operations is flawed.246 Basis B argues that

“the NRC should require Holtec to submit a comprehensive and integrated restart plan for

review to demonstrate how it will ensure public health and safety.”247 Basis C asserts that

Holtec’s argument that the § ൰൫.൳൭(a)(൭) prohibition on operation does not serve the underlying

purpose of the rule is flawed because Holtec relies on a proposed rulemaking.248

Staff Response: In proposed Contention ൰, the Petitioners’ Contact challenges the

Exemption Request and asserts that it fails to meet certain requirements in ൬൫ C.F.R. § ൰൫.൬൭ for

granting of an exemption. As described more fully below, although the Petitioners’ Contact

demonstrates that the Exemption Request is subject to challenge in this license amendment

proceeding, proposed Contention ൰ is inadmissible because it raises arguments that are out of

scope and do not raise a genuine, material dispute with the application under ൬൫ C.F.R.

§ ൭.൮൫൴(f)(൬)(iii) and (vi). Below, the Staff addresses the Petitioners’ Contact’s arguments that

244 Contention ൰ Filing, at ൬-൯, ൱-൲.

245 Contention ൰ Filing, at ൰.

246 Contention ൰ Filing, at ൳-൴.

247 Contention ൰ Filing, at ൬൫.

248 Contention ൰ Filing, at ൬൫-൬൬.
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the Exemption Request is subject to challenge in this proceeding followed by the three bases

presented in the Contention ൰ Filing. Because Bases A and C challenge HDI’s justification in the

Exemption Request that special circumstances under ൬൫ C.F.R. § ൰൫.൬൭(a)(൭) are present, the

Staff will address these bases first, followed by Basis B.

a. The Exemption Request is Inextricably Intertwined with the Primary
Amendment Request

The Petitioners’ Contact argues, and the Staff agrees, that the Exemption Request is

“inextricably linked” to the Primary Amendment Request, and therefore, can be challenged

through the filing of contentions in this license amendment proceeding.249 As the Commission

has noted, “when a requested exemption raises questions that are material to a proposed

licensing action – directly bears on whether the proposed action should be granted – a petitioner

in an adjudicatory proceeding on the licensing action may raise arguments relating to the

exemption request.”250 Here, proposed Contention ൰ references the Primary Amendment

Request and NRC’s acceptance of that amendment and asserts that the Exemption Request “is

integral to the licensing actions aimed at reauthorizing power operations at Palisades.”251 In the

Staff’s view, the Exemption Request is inextricably intertwined with the Primary Amendment

Request because the NRC may not make the findings to issue the Primary Amendment

249 Contention ൰ Filing, at ൬, ൮-൯, ൱-൲.

250 See Palisades, CLI-൭൭-൳, ൴൱ NRC at ൬൯.

251 See Contention ൰ Filing, at ൯ (citing Primary Amendment Request and Letter from Justin C. Poole,
NRC, to Jean A Fleming, Holtec International, “Palisades Nuclear Plant – Acceptance of Requested
Licensing Action re: Amendment Request to Revise Renewed Facility Operating License and
Permanently Defueled Technical Specifications to Support Resumption of Power Operations,” (Jan. ൭൮,
൭൫൭൯) (ML൭൯൫൭൭A൬൬൲) (NRC Acceptance Letter for Primary Amendment Request)); see also Contention ൰
Filing, at ൱-൲.
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Request without the Exemption Request being granted.252 Accordingly, the Exemption Request

is subject to challenge in this license amendment proceeding.253

Although the Exemption Request is subject to challenge in this adjudicatory proceeding,

as described below, proposed Contention ൰ is inadmissible because it is unsupported and does

not demonstrate that a genuine dispute exists with the Exemption Request on a material issue

of fact or law in accordance with ൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(vi).

b. Basis A Is Inadmissible Because It Does Not Present a Genuine, Material
Dispute With the Application

In Basis A, the Petitioners’ Contact challenges Holtec’s arguments in the Exemption

Request that “‘unexpected governmental support for continued operations’ serves as a special

circumstance justifying reversal of the ൰൫.൳൭(a)(൬) shutdown certification restrictions.”254 The

Petitioners’ Contact asserts that this argument is flawed and that Holtec’s timeline in the

Exemption Request demonstrates that government support for continued operations was

present under Entergy’s prior ownership, and Entergy could have sought a buyer for continued

operations without submitting the certifications.255 However, the Petitioners’ Contact seems to

252 NRC approval of the Primary Amendment Request would, among other things, amend the license to
authorize power operations at Palisades. Primary Amendment Request, at ൬. To grant the Primary
Amendment Request, the NRC must find that the request complies with NRC regulations. See, e.g.,
൬൫ C.F.R. §§ ൰൫.൴൭; ൰൫.൰൲. However, to make this finding, the prohibition on operation found in ൬൫ C.F.R.
§ ൰൫.൳൭(a)(൭) must be removed for Palisades through the exemption process.

253 See Order of the Secretary (denying petition to intervene and request a hearing on the Exemption
Request), at ൭-൮ (Dec. ൬൳, ൭൫൭൮) (unpublished) (ML൭൮൮൰൭A൮൭൰); Order of the Secretary (providing
clarification to the Petitioners’ question regarding the Exemption Request), at ൭-൮ (Sept. ൭൱, ൭൫൭൯)
(unpublished) (ML൭൯൭൲൫A൭൱൮).

254 Contention ൰ Filing, at ൳. Although Petitioners’ Contact uses quotation marks to purportedly quote from
the Exemption Request, the quoted language in the Contention ൰ Filing “unexpected governmental
support for continued operations” does not seem to appear in the Exemption Request. See generally
Exemption Request.

255 Contention ൰ Filing, at ൳-൬൫.
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misunderstand the applicable special circumstances criteria in ൬൫ C.F.R. § ൰൫.൬൭(a)(൭)(vi), as

well as HDI’s argument in support of that criteria.

Under § ൰൫.൬൭(a)(൭)(vi), special circumstances exist when “[t]here is present any other

material circumstance not considered when the regulation was adopted for which it would be in

the public interest to grant an exemption.”256 The regulations governing the § ൰൫.൳൭(a)

certifications were adopted by the NRC in ൬൴൴൱.257 HDI’s argument in the Exemption Request is

that the current regulation in § ൰൫.൳൭ “was not written to address the unique [Palisades]

circumstance of returning to power operations” after the § ൰൫.൳൭ certifications have been

docketed by the NRC.258 HDI also argues that it is in the public interest to grant the exemption

and points to the Michigan governor’s support to demonstrate “the urgency and necessity to

reauthorize power operations” at Palisades.259 However, the Petitioners’ Contact, through Basis

A, does not challenge HDI’s public interest justification or argument regarding the circumstances

considered when the rule was adopted. Through Basis A, the Petitioners’ Contact simply

asserts that the circumstances regarding the Michigan governor’s support were present when

Entergy submitted the certifications in ൭൫൭൭.260 Accordingly, Basis A is inadmissible because it

does not present a genuine dispute with the application under ൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(vi) on a

material issue of fact or law.

256 See ൬൫ C.F.R. § ൰൫.൬൭(a)(൭)(vi) (emphasis added).

257 Decommissioning of Nuclear Power Reactors, ൱൬ Fed. Reg. ൮൴,൭൲൳ (July ൭൴, ൬൴൴൱) (final rule).

258 Exemption Request, Enclosure ൬, at ൬൬-൬൭.

259 Id.

260 See Contention ൰ Filing, at ൳-൴ (noting that Entergy submitted the § ൰൫.൳൭(a)(൬) certifications in June
൭൫൭൭).
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c. Basis C Is Inadmissible Because It Is Unsupported and Does Not Present
a Genuine, Material Dispute with the Application

In Basis C, the Petitioners’ Contact challenges whether the Exemption Request meets

the special circumstances criteria in ൬൫ C.F.R. § ൰൫.൬൭(a)(൭)(ii) that application of the regulation

in the particular circumstances would not serve the underlying purpose of the rule.261 In

describing the purpose of the rule, the Exemption Request states that the § ൰൫.൳൭(a)(൭)

“certification docketing is intended to be a key means of communicating to the NRC and the

public the licensee’s plans for decommissioning the reactor as stated in, NRC-൭൫൬൰-൫൫൲൫,

Regulatory Improvements for Power Reactors Transitioning to Decommissioning, Regulatory

Basis Document.”262 In Basis C, the Petitioners’ Contact challenges Holtec’s reliance on the

NRC regulatory basis document developed in support of the ൭൫൬൲ proposed decommissioning

rule and asserts that “NRC-൭൫൬൰-൫൫൲൫ was never finalized . . . making it inapplicable as

regulatory justification for Holtec’s interpretation.”263 The Petitioners’ Contact, however, provides

no legal basis or other support for his assertion that the regulatory basis document is somehow

inapplicable here. Just because a rule has not been finalized does not mean that the proposed

rule, or the regulatory documents used to support the proposed rule, are somehow incorrect.

Indeed, based on a plain language reading of the regulations in § ൰൫.൳൭(a), it is clear that the

§ ൰൫.൳൭(a) certifications serve as a key means of communicating the licensee’s

decommissioning plans.264

261 Contention ൰ Filing, at ൬൫-൬൭.

262 Exemption Request, Enclosure ൬, at ൬൫.

263 Contention ൰ Filing, at ൬൫-൬൭; see also Exemption Request, Enclosure ൬, at ൬൫ (citing Regulatory
Improvements for Power Reactors Transitioning to Decommissioning, Regulatory Basis Document (Nov.
൭൫, ൭൫൬൲) (ML൬൲൭൬൰A൫൬൫) (൭൫൬൲ Regulatory Basis Document)). The Staff notes that Basis C repeatedly
refers to “NRC-൭൫൬൰-൫൫൲൫,” and it is not clear whether the Petitioners’ Contact is referring to the proposed
rule itself or to the regulatory basis document and appears to refer to them interchangeably.

264 See e.g., ൬൫ C.F.R. § ൰൫.൳൭(a)(൬)(i) (“When a licensee has determined to permanently cease operations
the licensee shall, within ൮൫ days, submit a written certification to the NRC….); § ൰൫.൳൭(a)(൬)(ii) (“Once
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In Basis C, the Petitioners’ Contact also argues that “Holtec failed to provide any specific

language from NRC-൭൫൬൰-൫൫൲൫ supporting its argument that ൬൫ C.F.R. § ൰൫.൳൭(a)(൬) was for

communication of rescission of decommissioning certifications,”265 but he misstates HDI’s stated

purpose. The Exemption Request states that the purpose of the rule “was for communication

and formal entering into the decommissioning process and not to prohibit rescission, by a

licensee…”266; it does not state that the purpose was to “communicate rescission of

decommissioning certifications.” Accordingly, these arguments in Basis C are inadmissible

because they do not raise a genuine dispute with the application under ൬൫ C.F.R.

§ ൭.൮൫൴(f)(൬)(vi).

Additionally, in Basis C, the Petitioners’ Contact asserts that “Holtec’s selective use of

the document misrepresents the comprehensive nature of the draft rule, which emphasizes the

certification of permanent cessation as a critical regulatory safeguard, and not merely an

administrative communication tool” and that the proposed rule “emphasizes the importance of

the certification process as a permanent step, ensuring a safe transition to decommissioning.”267

The Petitioners’ Contact provides no support from the regulatory basis document or proposed

rule to support these assertions or interpretations of the draft rule. Nevertheless, while neither

the ൭൫൬൲ proposed rule nor the ൬൴൴൱ rule which promulgated the § ൰൫.൳൭(a) certification process

appear to have contemplated that a licensee would seek to restart power operations after

docketing of the § ൰൫.൳൭(a) certifications, the NRC’s decommissioning rules in § ൰൫.൳൭ do not

somehow preclude a licensee from seeking an exemption from § ൰൫.൳൭(a)(൭) in accordance with

the requirements in § ൰൫.൬൭. Moreover, the use of “permanent” in ൬൫ C.F.R. § ൰൫.൳൭(a)(൬), taken

fuel has been permanently removed from the reactor vessel, the licensee shall submit a written
certification to the NRC….).

265 Contention ൰ Filing, at ൬൬-൬൭.

266 Exemption Request, Enclosure ൬, at ൬൫.

267 Contention ൰ Filing, at ൬൬-൬൭.
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in context, refers to the licensee’s intent at the time the certifications are made, but a licensee’s

intent may change, or (as is the case here) a later license holder may seek restart of reactor

operation. And while this scenario was not contemplated when § ൰൫.൳൭(a)(൬) was promulgated,

the exemption process exists to address matters not contemplated during rulemakings.268

Ultimately, these arguments in Basis C are inadmissible because they are unsupported and do

not raise a genuine, material dispute with the application under ൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(v)-(vi).

The Staff also notes that the Exemption Request provides another purpose for the

§ ൰൫.൳൭(a)(൭) rule – that the “certifications also identify the point in time when a reactor formally

enters the decommissioning process.”269 Through Basis C, the Petitioners’ Contact appears to

mistakenly assert that the Exemption Request is flawed because it relies on the proposed

decommissioning rule for the additional purpose of identifying the specific time for entering the

decommissioning process.270 The Exemption Request, however, references the regulatory basis

document to support the aforementioned purpose of being a “key means of communication,”

and does not rely on the regulatory basis document to support the purpose of identifying a point

in time that the decommissioning process will begin. Further, the statement that the

“certifications also identify the point in time when a reactor formally enters the decommissioning

process” is an accurate summary of the plain language of § ൰൫.൳൭(a)(൬)-(൭). Thus, to the extent

that the Petitioners’ Contact challenges this other stated purpose, Basis C fails to raise a

genuine dispute with the application under § ൭.൮൫൴(f)(൬)(vi).

Finally, while the Petitioners’ Contact proposes Contention ൰ to challenge HDI’s

arguments that special circumstances are present under the criteria in § ൰൫.൬൭(a)(൭)(ii) and (vi),

268 See Specific Exemptions; Clarification of Standards, ൰൫ Fed. Reg. ൰൫,൲൱൯, ൰൫,൲൱൯ (Dec. ൬൭, ൬൴൳൰) (final
rule) (“The Commission believes that it is not possible for its regulations to predict and accommodate
every conceivable circumstance.”).

269 Exemption Request, Enclosure ൬ at ൬൫.

270 Contention ൰ Filing, at ൬൫-൬൬.
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the contention contains no information that challenges HDI’s argument in the Exemption

Request that special circumstances exist under ൬൫ C.F.R. § ൰൫.൬൭(a)(൭)(iii), which provides that

compliance with the rule would result in undue hardship.271 The regulations in ൬൫ C.F.R.

§ ൰൫.൬൭(a)(൭) only require the presence of one of the special circumstances listed in

§ ൰൫.൬൭(a)(൭)(i)-(vi). Thus, in order to prevail in his assertion that the Exemption Request should

be denied, the Petitioners’ Contact must demonstrate that no special circumstances exist that

warrant approval of the exemption. Because the Petitioners’ Contact does not challenge HDI’s

arguments that special circumstances exist under ൬൫ C.F.R. § ൰൫.൬൭(a)(൭)(iii), proposed

Contention ൰ does not present a genuine, material dispute with the application under ൬൫ C.F.R.

§ ൭.൮൫൴(f)(൬)(vi), and is, therefore, inadmissible.

d. Basis B Is Inadmissible Because It Raises Out of Scope Issues and Does
Not Present a Genuine Dispute with the Application

In Proposed Contention ൰, the Petitioners’ Contact asserts that the Exemption Request

does not adequately demonstrate that public health and safety will be maintained without undue

risk if the plant is authorized to restart operation.272 Additionally, the Petitioners’ Contact argues

that the Exemption Request “failed to provide substantive details on system return-to-service

plans,” and that “the NRC should require Holtec to submit a comprehensive and integrated

restart plan for review to demonstrate how it will ensure public health and safety.”273

Additionally, the Petitioners’ Contact asserts that Holtec defers safety assurances to future NRC

271 Exemption Request, Enclosure ൬, at ൬൫-൬൬.

272 Contention ൰ Filing, at ൬൭.

273 Contention ൰ Filing, at ൬൫. While Basis B specifically challenges the special circumstances criteria in
§ ൰൫.൬൭(a)(൭), the arguments related to Basis B in this contention appear to challenge whether the
Exemption Request meets the criteria in § ൰൫.൬൭(a)(൬) that granting the exemption will not present an
undue risk to the public health and safety. Contention ൰ Filing, at ൭-൮, ൬൫, and ൬൭.
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licensing actions and inspections without providing an independent and detailed plan for the

safe restart of Palisades.274

Through Basis B, the Petitioners’ Contact essentially argues that the Exemption Request

does not demonstrate that it will not present an undue risk to the public health and safety, and

therefore, NRC approval of a comprehensive restart plan is necessary. However, the

Petitioners’ Contact provides no factual or legal basis in proposed Contention ൰ to support these

assertions. Moreover, the Petitioners’ Contact does not dispute HDI’s primary argument that the

Exemption Request will not present an undue risk based on restoration of Palisades licensing

basis through NRC review and approval of the Restart Transfer Request, Primary Amendment

Request, and the other restart-related amendments, which, if approved, will ensure compliance

with NRC safety regulations.275

Each of the restart-related licensing requests—the license amendment and transfer

requests—address changes to the Palisades license, UFSAR, emergency preparedness plans,

licensed operating authority, etc., for a reactor in operation, and each of these changes is

subject to specific NRC safety regulations. Licensees must comply with NRC safety

regulations, and compliance with NRC safety regulations is presumptively protective of public

health and safety.276 With respect to licensing actions, the NRC adheres to the “no undue risk”

standard, which the Commission has stated is equivalent to the “adequate protection” standard

AEA § ൬൳൭a. (൯൭ U.S.C. § ൭൭൮൭(a)) governing approval of licensing actions.277 Thus, any

challenge to whether the plant will safely operate should address the safety regulations

274 Contention ൰ Filing, at ൮; see also id. at ൬൭.

275 Exemption Request, Enclosure ൬, at ൴.

276 See, e.g., AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), LBP-൫൲-൬൲, ൱൱ NRC
൮൭൲, ൮൯൫ (൭൫൫൲) (citing Maine Yankee Atomic Power Company (Maine Yankee Atomic Power Station),
ALAB-൬൱൬, ൱ AEC ൬൫൫൮, ൬൫൫൴ (൬൴൲൮)).

277 Revision of Backfitting Process for Power Reactors, ൰൮ Fed. Reg. ൭൫,൱൫൮, ൭൫,൱൫൱ (June ൱, ൬൴൳൳) (Final
Rule).
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pertinent to these requests. However, the Petitioners’ Contact does not assert that any safety

regulations are unmet, nor does he argue that review of a comprehensive restart plan or the

return-to-service plans are necessary to meet any specific NRC safety regulation. Also, the

restart-related amendment and transfer requests provide opportunities to raise concerns that

the proposed restart does not satisfy the NRC’s safety regulations. Therefore, proposed

Contention ൰ is effectively a back-door challenge to the NRC’s existing safety regulations using

the general “no undue risk” standard in § ൰൫.൬൭(a)(൬), and is prohibited under § ൭.൮൮൰.

Moreover, the Staff notes that the submission of the § ൰൫.൳൭(a)(൬) certifications was a

voluntary action on the part of Entergy, not the result of any NRC finding or action that a safety

problem existed.278 The “no undue risk” standard in § ൰൫.൬൭(a)(൬) is particularly pertinent where a

licensee proposes meeting the underlying purpose of the specific safety requirements in NRC

regulations in an alternate manner. In that case, the licensee must ordinarily show that the

proposed alternate approach is another way to meet the general safety objective of the

regulation. But § ൰൫.൳൭(a)(൭) does not impose specific safety requirements. It simply demarcates

the point at which a licensee is no longer authorized to operate a reactor. Accordingly, there is

no reason (and the Petitioners’ Contact does not provide any reason) why meeting the NRC’s

safety regulations for operation would somehow fail to meet the no undue risk standard. For

these reasons, the arguments challenging whether the Exemption Request has met the “no

undue risk” standard are inadmissible because they do not present a genuine dispute with the

application on a material issue of law or fact under ൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(vi).

Additionally, to the extent that the Petitioners’ Contact may be challenging the sufficiency

of current NRC inspection activities related to the return-to-service plans in Basis B, such

arguments are inadmissible because they fall outside the scope of this license amendment

278 See generally Palisades ൰൫.൳൭(a)(൬) Certifications.
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proceeding.279 Finally, to the extent that the Petitioners’ Contact proposes Contention ൰ to

challenge the Staff’s acceptance review of the Exemption Request and request that the Staff’s

acceptance letter be revised to reject the submission,280 these challenges are not admissible

because the Staff’s docketing decision is not subject to review in an adjudicatory proceeding.281

Therefore, the Petitioners’ Contact’s arguments in Contention ൰ challenging the Staff’s

docketing decision are also outside the scope of this proceeding.

For the reasons discussed above, proposed Contention ൰ is inadmissible under

൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(iii), (v), and (vi).

. The Contention ਇ Supplement Is Inadmissible Because It Is Out of Scope,
Immaterial, Unsupported and Does Not Raise a Genuine Dispute with the
Exemption Request

The Petitioners’ Contact provides four additional bases in the Contention ൰ Supplement

to support proposed Contention ൰. In Basis ൬, he challenges Holtec’s reliance on NRC’s “tacit

approval,” and argues that Holtec can take no legitimate action toward resuming power

operations until “the NRC formally reviews and approves Holtec’s sequencing and

interpretations.”282 In Basis ൭, he describes the interconnected nature of Holtec’s “proposed

regulatory framework sequencing” and asserts that explicit NRC approval of the sequencing of

events is required as a predicate to approving the Exemption Request.283 In Basis ൮, he asserts

that the Exemption Request introduces significant risks to public health and safety by deferring

critical safety assurances to future inspections and licensing actions.284 And, in Basis ൯, he

279 As explained previously, the NRC’s inspection activities are outside the scope of the proceeding. See
Pa’ina, CLI-൫൳-൮, ൱൲ NRC at ൬൱൳ n.൲൮; Millstone, CLI-൫൳-൬൲, ൱൳ NRC at ൭൯൭.

280 Contention ൰ Filing, at ൰.

281 Oklo Power, LLC (Aurora Reactor), CLI-൭൫-൬൲, ൴൭ NRC ൰൭൬, ൰൭൯ (citing Progress Energy Carolinas,
Inc. (Shearon Harris Nuclear Power Plant, Units ൭ and ൮), CLI-൫൳-൬൰, ൱൳ NRC ൬, ൮ n.൭ (൭൫൫൳)).

282 Contention ൰ Supplement, at ൭-൯.

283 Contention ൰ Supplement, at ൰-൱.

284 Contention ൰ Supplement, at ൱-൲.
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asserts that while Holtec’s decommissioning license grants “certain flexibilities in managing non-

operational activities, it does not provide them the authority to move toward reloading fuel or

resuming operations without explicit regulatory approval of their proposed regulatory

framework.”285 Because these four bases are interrelated, the Staff will address them together

below.

Staff Response: The Petitioners’ Contact’s arguments in the Contention ൰ Supplement

are inadmissible because they are out of scope, immaterial to the findings the Staff must make

to issue the Exemption Request, unsupported, and do not raise a genuine dispute with the

Exemption Request. Specifically, the Petitioners’ Contact provides no factual or legal basis for

his assertions that HDI’s reliance on purported NRC “tacit approval” is procedurally and legally

flawed or that explicit formal approval of HDI’s “sequencing and interpretations” is necessary to

approve the Exemption Request.286 The Staff has docketed the Exemption Request, the Restart

Transfer Request, the restart-related license amendment requests, and the NRC’s detailed

technical review of these requests is ongoing. No approval, tacit or otherwise, has yet been

given on any of these requests. The Petitioners’ Contact has not identified any specific

regulatory requirement that requires the explicit NRC approval of HDI’s proposed framework or

proposed sequence of events prior to docketing the restart-related requests and reviewing them

for technical sufficiency, and he does not demonstrate why any such approval would be

necessary to meet the exemption criteria outlined in § ൰൫.൬൭.

Moreover, as described in Discussion Section III, the Staff has concluded that the

amendment, transfer, and exemption processes may be used, in concept, to seek the restart of

Palisades consistent with Commission-established policy. Additionally, the Staff has completed

285 Contention ൰ Supplement, at ൳.

286 The Staff notes that while the Petitioners’ Contact quotes portions of the Exemption Request, the
quoted portion pertains to background information on HDI’s meetings with the NRC. Contention ൰
Supplement, at ൭-൮ (quoting Exemption Request, Enclosure ൬, at ൰-൱). Thus, the Petitioners’ Contact’s
arguments here do not actually challenge any of HDI’s conclusions in the Exemption Request.
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its acceptance review of all these restart-related requests and has docketed these requests for

detailed technical review.287 The Petitioners’ Contact’s argument that some additional approval

was necessary prior to the Staff docketing the Exemption Request is effectively a challenge to

the NRC’s docketing decision, but such challenges are prohibited in this proceeding.288 More

fundamentally, the Petitioners’ Contact appears to be challenging the sufficiency of NRC’s

current regulatory framework to address restart-related activities. However, such challenges are

barred under ൬൫ C.F.R. § ൭.൮൮൰ and are more appropriately addressed under the NRC’s petition

for rulemaking process in ൬൫ C.F.R § ൭.൳൫൭.289

The Petitioners’ Contact is also mistaken that the Staff has not publicly discussed HDI’s

proposed sequencing. The Staff notes that it recently publicly discussed proposed sequencing

of the restart-related actions at an ACRS meeting on October ൮, ൭൫൭൯, and noted that if all NRC

requirements are met, the Staff intends to issue all restart-related licensing actions

(amendments, transfer, exemption) on the same day.290

Additionally, to the extent Petitioners are challenging Holtec’s “decommissioning license”

and its current restart-related activities at the Palisades site, these arguments are substantially

similar to the arguments raised in proposed Contentions ൭, ൮, and ൯, and are inadmissible for

287 See e.g., Letter from Justin C. Poole, NRC, to Jean A. Fleming, Holtec International, “Palisades
Nuclear Plant – Acceptance of Requested Licensing Action re: Amendment Request to Revise Renewed
Facility Operating License and Permanently Defueled Technical Specifications to Support Resumption of
Power Operations,” (Jan. ൭൮, ൭൫൭൯) (ML൭൯൫൭൭A൬൬൲); Letter from Justin C. Poole, NRC, to Jean A.
Fleming, Holtec International, “Palisades Nuclear Plan – Acceptance of Requested Licensing Action Re:
Request for Exemption from ൬൫ CFR ൰൫.൳൭a)(൭) to Support Reauthorization of Power Operations,” (Nov. ൮,
൭൫൭൮) (ML൭൮൭൴൬A൯൯൫).

288 Oklo Power, LLC (Aurora Reactor), CLI-൭൫-൬൲, ൴൭ NRC ൰൭൬, ൰൭൯ (citing Progress Energy Carolinas,
Inc. (Shearon Harris Nuclear Power Plant, Units ൭ and ൮), CLI-൫൳-൬൰, ൱൳ NRC ൬, ൮ n.൭ (൭൫൫൳)).

289 The Staff notes that Mr. Blind has filed a PRM that raises similar issues as those raised here in
proposed Contention ൯, and the NRC has docketed that PRM. See Returning a Decommissioning Plant to
Operating Status, ൳൴ Fed. Reg. ൲൱,൲൰൫ (Sept. ൬൴, ൭൫൭൯) (notice of docketing and request for comment on
a petition for rulemaking).

290 See Attachment A, at ൲. The ACRS has not yet published the transcript or Staff’s slides from the
October ൮, ൭൫൭൯, meeting. Therefore, the Staff has included a copy of the slides it presented at the ACRS
meeting as an attachment to this pleading.
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the reasons previously discussed in the Staff’s responses to these contentions. The Petitioners’

Contact also raises the same arguments as in the original Contention ൰ Filing regarding the

need for approval of a detailed restart plan and that the Exemption Request defers critical safety

assurances to future NRC inspections and licensing actions. These arguments, however, are

inadmissible for the reasons discussed above in the Staff’s response to the Contention ൰ Filing.

Moreover, to the extent the Petitioners’ contact is challenging HDI’s current activities at the site,

such challenges are inadmissible because they fall outside the scope of this license amendment

proceeding and should, instead, be raised under ൬൫ C.F.R. § ൭.൭൫൱.

For the reasons discussed above, these arguments are inadmissible because they are

out of scope, immaterial, and do not raise a genuine dispute with the application on a material

issue of fact or law under ൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(iii)-(vi).

Accordingly, proposed Contention ൰, as supplemented, is inadmissible because it does

not meet the requirements of ൬൫ C.F.R. § ൭.൮൫൴(f)(൬)(iii)-(vi).

V. Additional Arguments and Requests in the Petition and Blind Supplements

The Petition and some of the Blind Supplements include additional arguments and

requests that do not pertain to standing or contention admissibility. These include suspension

requests, arguments concerning transparency, and requests to respond in the hearing process

to an NRC email to the Petitioners’ Contact. As discussed below, these additional arguments do

not support granting the Petition, and the additional requests should be denied.

A. The Petitioners’ Suspension Requests Should Be Denied

The Petitioners ask the Board to suspend both (൬) “Holtec’s ongoing system restoration

activities” and (൭) the “license amendment reviews” until “the appropriate regulations are

evaluated, approved, and aligned with NRC-approved design and quality assurance

standards.”291 In addition, one of the Blind Supplements requests that the NRC “[s]uspend any

291 Petition at ൳.
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further evaluations of the plant’s restart until the FSAR has been fully updated and approved by

the NRC, ensuring that safety margins and defense-in-depth are accurately quantified before

the SCC degradation is addressed.”292 As discussed below, these requests should be denied

because they concern matters outside the scope of this adjudicatory proceeding that are

beyond the authority of the Board. To the extent that Petitioners are asking that the adjudicatory

proceeding be suspended, they have not addressed, much less satisfied, the stringent

requirements for such a request.

The Petitioners’ request to suspend “Holtec’s ongoing system restoration activities”

concerns activities Holtec is performing under its current license. This constitutes a request for

enforcement action, which is subject to the process established by ൬൫ C.F.R. § ൭.൭൫൱, not this

license amendment proceeding. In addition, this aspect of the suspension request appears to

overlap with the requested actions in the § ൭.൭൫൱ petitions included in Appendix B of the

Petition.293 Therefore, the request to suspend “Holtec’s ongoing system restoration activities”

should be denied.

The Staff understands that the Petitioners’ request to suspend the NRC’s “license

amendment reviews” and the Petitioners’ Contact’s request to suspend “any further evaluations

of the plant’s restart” concern activities of the Staff because the Staff is responsible for

performing review and evaluation activities for the NRC. However, the Staff’s review and

evaluation activities are outside the scope of the proceeding, as explained previously.294

Moreover, the Commission has long held that Boards do not have authority to direct the Staff in

292 Blind Third Steam Generator Supplement (Part Two), at ൳ (emphasis removed).

293 Petition at ൳൭, ൳൮ (requesting that “the NRC require Holtec to submit a new Final Safety Analysis
Report (FSAR) and obtain NRC approval before NRC conducting any inspections during the Palisades
system restoration period that necessitate reference to the Palisades licensing basis” and requesting that
“the NRC order Holtec to stop work on safety-related SSCs intended to be part of the ‘Operating’ Quality
Assurance Program”).

294 Pa’ina, CLI-൫൳-൮, ൱൲ NRC at ൬൱൳ n.൲൮; Millstone, CLI-൫൳-൬൲, ൱൳ NRC at ൭൯൭.
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its review or regulatory activities.295 Therefore, the request to suspend the Staff’s review and

evaluation activities should also be denied.

To the extent that the Petitioners and their contact are requesting suspension of the

licensing proceeding, they do not address or satisfy the stringent requirements for such

requests. The Commission considers “the suspension of licensing proceedings to be a drastic

action that is not warranted absent immediate threats to public health and safety.”296 The two

sentences that Petitioners and their contact devote to the suspension requests reference issues

raised in the proposed contentions but do not establish that the licensing proceeding itself

involves an immediate threat to public health and safety. Also, reactor operation at Palisades

may not begin until the NRC grants all of the amendment requests, which would not occur until

after the Staff completes its detailed technical review of each of the amendment, transfer, and

exemption requests, and the completion of the Staff’s review is not expected until well after

anticipated Board action on the Petition.297

Moreover, the Petitioners’ and Petitioners’ Contact’s request to stay the licensing

decision is effectively a challenge to the NRC’s process for deciding whether to issue license

amendments during pending adjudicatory proceedings, which, without a waiver from the

Commission to do so, violates ൬൫ C.F.R. § ൭.൮൮൰. NRC regulations provide that amendments

295 See, e.g., Holtec International (Hi-Store Consolidated Interim Storage Facility), CLI-൭൬-൲, ൴൮ NRC ൭൬൰,
൭൭൳-൭൴ (൭൫൭൬) (stating that “the Board does not supervise the Staff's review”); Duke Energy Corp.
(Catawba Nuclear Station, Units ൬ & ൭), CLI-൫൯-൱, ൰൴ NRC ൱൭, ൲൯ (൭൫൫൯) (stating, “We long have held that
licensing boards do not sit to correct NRC Staff misdeeds or to supervise or direct NRC Staff regulatory
reviews”).

296 Oklo Power, LLC (Aurora Reactor), CLI-൭൫-൬൲, ൴൭ NRC ൰൭൬, ൰൭൯ (൭൫൭൫) (internal quotation marks
omitted). Some earlier Commission decisions reference additional factors, but those would not appear to
be pertinent here. See, e.g., Tennessee Valley Authority (Browns Ferry Nuclear Plant Units ൬, ൭, & ൮),
CLI-൬൲-൰, ൳൰ NRC ൳൲, ൴൮ (൭൫൬൲).

297 Currently, the Staff expects to issue final decisions on the licensing actions by July ൮൬, ൭൫൭൰. Letter
from Justin C. Poole, NRC, to Jean A. Fleming, Holtec International, LLC, “Palisades Nuclear Plant -
Change in Estimated Hours and Review Schedule for Licensing Actions Submitted to Support
Resumption of Power Operations (EPIDS L-൭൫൭൮-LLE-൫൫൭൰, L-൭൫൭൮-LLM-൫൫൫൰, L-൭൫൭൮-LLA-൫൬൲൯, L-
൭൫൭൯-LLA-൫൫൬൮, L-൭൫൭൯-LLA-൫൫൱൫, L-൭൫൭൯-LLA-൫൫൲൬, AND L-൭൫൭൯-LNE-൫൫൫൮)” (ML൭൯൭൬൴A൯൭൫) (Sept. ൬൭,
൭൫൭൯).
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may be issued even if a proceeding is ongoing if the Staff makes a final no significant hazards

consideration (NSHC) determination in accordance with the standards in ൬൫ C.F.R. § ൰൫.൴൭.298

The regulations further provide that such determinations may not be challenged in NRC

adjudicatory proceedings.299 Thus, if Petitioners are requesting a stay of the licensing decision

on the amendments, this is both a challenge to the NSHC regulations (because the request

does not address the NSHC criteria in § ൰൫.൴൭(a)) and effectively a challenge to the regulatory

prohibition on contesting NSHC determinations in adjudicatory proceedings (because the

request seeks an adjudicatory stay of the proposed amendment, whereas the NSHC

determination is the only legally established avenue for deciding whether issuance of the

amendment must await completion of the adjudication).300 Finally, Commission precedent

indicates that it is the Commission itself that would make decisions to suspend proceedings

given their “inherent supervisory authority over agency proceedings.”301 Therefore, to the extent

the Petitioners’ Contact requests suspension of the licensing proceeding, the Board should deny

it.

B. The Blind Transparency Supplement Warrants No Action by the Licensing Board

The Blind Transparency Supplement requests action from the Board regarding concerns

that the Petitioners’ Contact has regarding what he views as a lack of complete responses by

Holtec and the Staff to his questions. Although not relevant to and beyond the scope of this

adjudication, the Staff notes that it has held numerous public meetings on matters related to the

298 ൬൫ C.F.R. § ൰൫.൰൳(b)(൰).

299 ൬൫ C.F.R. § ൰൫.൰൳(b)(൱).

300 ൬൫ C.F.R. § ൰൫.൰൳(b)(൰)-(൱). See also NextEra Energy Seabrook, LLC (Seabrook Station, Unit ൬),
CLI-൬൴-൲, ൴൫ NRC ൬, ൳-൴ (൭൫൬൴) (holding that a request to stay a licensing decision pending Commission
review of the Staff’s NSHC determination is barred by § ൰൫.൰൳(b)(൱) and ൬൫ C.F.R. § ൭.൬൭൬൮(f)).

301 AmerGen Energy Co. (Oyster Creek Nuclear Generating Station), CLI-൫൳-൭൮, ൱൳ NRC ൯൱൬, ൯൲൱ (൭൫൫൳).
See also Ameren Missouri (Callaway Plant, Unit ൭), CLI-൬൬-൰, ൲൯ NRC ൬൯൬, ൬൰൳ n.൱൰ (൭൫൬൬); Pacific Gas &
Electric Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage Installation), CLI-൫൭-൭൮, ൰൱
NRC ൭൮൫, ൭൮൲ (൭൫൫൭).
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potential restart of Palisades, including an environmental scoping meeting and two widely

attended Palisades Restart Panel public meetings near the plant site, where the Staff has

listened to comments and concerns from many members of the public and has responded to

numerous questions. The Staff will also continue to hold Palisades Restart Panel public

meetings near the plant site on a periodic basis. The Staff additionally notes that Petitioners’

Contact is raising concerns about the proposed restart of Palisades in the ൬൫ C.F.R. § ൭.൭൫൱

enforcement process also. The Staff is endeavoring to be responsive to questions and address

the submitted petitions in adherence to established procedures. Because the Board has no

supervisory authority over the Staff’s actions outside the adjudicatory proceeding302 and

discovery is not permitted for the purpose of assisting a petitioner with developing

contentions,303 the Board should deny the Petitioners’ Contact’s requests.

The Petitioners’ Contact also raises concerns in the Blind Transparency Supplement

about proprietary information redacted from a Holtec submission to the NRC from March ൭൫൭൮

that predates the restart-related amendment requests.304 But the Amendments Notice provided

an opportunity to seek access to proprietary and other sensitive unclassified information in the

possession of the NRC for the purpose of contention preparation.305 The document of concern

became available long before the Amendments Notice was published, the deadline for

requesting access to sensitive unclassified information expired on August ൬൴, ൭൫൭൯,306 and the

Petitioners have not submitted a request under the required process.

302 Holtec, CLI-൭൬-൲, ൴൮ NRC at ൭൭൳-൭൴; Catawba, CLI-൫൯-൱, ൰൴ NRC at ൲൯.

303 AmerGen Energy Co. (Oyster Creek Nuclear Generating Station), LBP-൫൳-൬൭, ൱൳ NRC ൰, ൭൲ n.൭൮
(൭൫൫൳) (citing Baltimore Gas & Electric Co. (Calvert Cliffs Nuclear Power Plant, Units ൬ and ൭), CLI-൴൳-൭൰,
൯൳ NRC ൮൭൰, ൮൰൬ (൬൴൴൳)).

304 See Blind Transparency Supplement at ൮-൱ (citing redactions in the Letter to Bo Pham, NRC, from
Jean A. Fleming, Holtec International, “Regulatory Path to Reauthorize Power Operations at the
Palisades Nuclear Plant” (March ൬൮, ൭൫൭൮) (ML൭൮൫൲൭A൯൫൯)).

305 Amendments Notice, ൳൴ Fed. Reg. at ൱൯,൯൴൫.

306 Id. at ൱൯,൯൳൲.
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Finally, the Petitioners’ Contact argues that the Petition should be granted in the

interests of transparency,307 but to be granted, hearing requests must satisfy § ൭.൮൫൴. The

Petition does not do this, as explained above; therefore, the request to grant the Petition should

be denied.

For the reasons given above, the arguments in the Blind Transparency Supplement are

not meritorious, and the requests therein should be denied.

C. The Requests Made in the Challenge to NRC Email Should Be Denied

In the Challenge to NRC Email, the Petitioners’ Contact requests that

(൬) correspondence between the NRC and him reflected in a September ൬൳, ൭൫൭൯ NRC email

(NRC Email) be added to the adjudicatory docket, (൭) that the NRC’s reply to his questions “be

treated as if the NRC staff response had been submitted in reply to my petition,” and (൮) that he

be given an opportunity to respond to the NRC Email as part of the Petitioners’ reply to the

answers to the Petition.308 These requests lack merit and should be denied. The NRC Email

was not filed as part of the hearing process and the questions the Staff responded to in the

email were not filed in the hearing process; in fact, the NRC Email expressly disclaims any

intention of responding to matters raised in the Petition.309 Moreover, the NRC Email is not the

proper subject of contentions under § ൭.൮൫൴, which must challenge the license amendment

requests (or the intertwined Exemption Request), not the Staff’s technical review of these

requests or the Staff’s work in other NRC processes. Therefore, the NRC Email should not be

added to the adjudicatory docket, and Petitioners’ Contact should not be given an opportunity to

307 Blind Transparency Supplement, at ൴.

308 Challenge to NRC Email, at ൭, ൮-൯, (citing Email from Viktoria Mytling, NRC, to Alan Blind (Sept. ൬൳,
൭൫൭൯) (ML൭൯൭൴൬A൭൯൯) (NRC Email)).

309 NRC Email, at ൬.
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respond to it in the hearing process.310 Therefore, the requests made in the Challenge to NRC

Email should be denied.

CONCLUSION

As explained above, the Petition should be denied. The Petitioners have shown standing

but none of their contentions are admissible because, as explained above, the originally-filed

Petition does not challenge the technical content of the application or explain why NRC

requirements for license amendments are not met. Rather, the Petitioners raise arguments that

are unsupported, immaterial, and outside the scope of the proceeding. The Blind Supplements

do not support admissibility of the originally proposed contentions, and the additional Contention

൰ is inadmissible because it raises issues that are out of scope, unsupported, immaterial, and do

not demonstrate that a genuine dispute exists with the application on a material issue of fact or

law. Therefore, the Petition should be denied. As also explained above, the Petitioners’ requests

to suspend ongoing licensee activities and NRC license amendment reviews and the additional

requests made by Petitioners’ Contact in the Blind Supplements lack merit. Thus, these

requests should also be denied.

Respectfully submitted,

/Signed (electronically) by/
Michael A. Spencer
Counsel for NRC Staff
Mail Stop: O൬൯-A൯൯
U.S. Nuclear Regulatory Commission
Washington, DC ൭൫൰൰൰-൫൫൫൬
Telephone: (൮൫൬) ൭൳൲-൴൬൬൰
Email: Michael.Spencer@nrc.gov

310 The Petitioners’ Contact supports his request by citing a letter to him from the Secretary of the
Commission that the Secretary served on the adjudicatory docket. Challenge to NRC Email, at ൬-൭.
However, the two situations are not comparable. The Secretary’s letter merely explained that “it would be
inappropriate for the Chair to discuss or comment on your e-mail message at this time” given the ongoing
adjudicatory proceeding and the overlap between his email message to the Chair and the matters raised
in the Petition. Letter from Carrie M. Safford, NRC, to Alan Blind (Oct. ൲, ൭൫൭൯) (ML൭൯൭൳൬A൬൯൲). It was
appropriate to serve this letter on the adjudicatory docket because Alan Blind’s email was sent to a
Commission adjudicatory employee. See ൬൫ C.F.R. § ൭.൮൯൳(c).
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/Executed in Accord with ൬൫ CFR ൭.൮൫൯(d)/
Anita Ghosh Naber
Counsel for NRC Staff
Mail Stop: O൬൯-A൯൯
U.S. Nuclear Regulatory Commission
Washington, DC ൭൫൰൰൰-൫൫൫൬
Telephone: (൮൫൬) ൯൬൰-൫൲൱൯
Email: anita.ghoshnaber@nrc.gov

/Executed in Accord with ൬൫ CFR ൭.൮൫൯(d)/
Peter L. Lom
Counsel for NRC Staff
Mail Stop: O൬൯-A൯൯
U.S. Nuclear Regulatory Commission
Washington, DC ൭൫൰൰൰-൫൫൫൬
Telephone: (൮൫൬) ൯൬൰-൬൬൫൫
Email: Peter.Lom@nrc.gov

Dated November 4, 2024
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