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5 U.S.C. § 706
Scope of review

To the extent necessary to decision and when presented, the reviewing court shall
decide all relevant questions of law, interpret constitutional and statutory
provisions, and determine the meaning or applicability of the terms of an agency
action. The reviewing court shall--

(1) compel agency action unlawfully withheld or unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings, and conclusions
found to be--

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or
short of statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject to sections
556 and 557 of this title or otherwise reviewed on the record of an
agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject to
trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole record or
those parts of it cited by a party, and due account shall be taken of the rule of
prejudicial error.
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28 U.S.C. § 2342
Jurisdiction of court of appeals

The court of appeals (other than the United States Court of Appeals for the Federal
Circuit) has exclusive jurisdiction to enjoin, set aside, suspend (in whole or in
part), or to determine the validity of--

(1) all final orders of the Federal Communications Commission made
reviewable by section 402(a) of title 47,

(2) all final orders of the Secretary of Agriculture made under chapters 9 and
20A of title 7, except orders issued under sections 210(e), 217a, and 499g(a)
of title 7;

(3) all rules, regulations, or final orders of--

(A) the Secretary of Transportation issued pursuant to section 50501,
50502, 56101-56104, or 57109 of title 46 or pursuant to part B or C of
subtitle IV, subchapter III of chapter 311, chapter 313, or chapter 315
of title 49; and

(B) the Federal Maritime Commission issued pursuant to section 305,
41304, 41308, or 41309 or chapter 421 or 441 of title 46;

(4) all final orders of the Atomic Energy Commission made reviewable by
section 2239 of title 42;

(5) all rules, regulations, or final orders of the Surface Transportation Board
made reviewable by section 2321 of this title;

(6) all final orders under section 812 of the Fair Housing Act; and
(7) all final agency actions described in section 20114(c) of title 49.

Jurisdiction is invoked by filing a petition as provided by section 2344 of this title.
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28 U.S.C. § 2343
Venue

The venue of a proceeding under this chapter is in the judicial circuit in which the
petitioner resides or has its principal office, or in the United States Court of
Appeals for the District of Columbia Circuit.

28 U.S.C. § 2344
Review of orders; time; notice; contents of petition; service

On the entry of a final order reviewable under this chapter, the agency shall
promptly give notice thereof by service or publication in accordance with its rules.
Any party aggrieved by the final order may, within 60 days after its entry, file a
petition to review the order in the court of appeals wherein venue lies. The action
shall be against the United States. The petition shall contain a concise statement of-

(1) the nature of the proceedings as to which review is sought;
(2) the facts on which venue is based;

(3) the grounds on which relief is sought; and

(4) the relief prayed.

The petitioner shall attach to the petition, as exhibits, copies of the order, report, or
decision of the agency. The clerk shall serve a true copy of the petition on the
agency and on the Attorney General by registered mail, with request for a return
receipt.
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42 U.S.C. §2014
Definitions

The intent of Congress in the definitions as given in this section should be
construed from the words or phrases used in the definitions. As used in this
chapter:

(e) The term “byproduct material” means--

(1) any radioactive material (except special nuclear material) yielded in or
made radioactive by exposure to the radiation incident to the process of
producing or utilizing special nuclear material;

(2) the tailings or wastes produced by the extraction or concentration of
uranium or thorium from any ore processed primarily for its source material
content;

(3)(A) any discrete source of radium-226 that is produced, extracted, or
converted after extraction, before, on, or after August 8, 2005, for use for a
commercial, medical, or research activity; or

(B) any material that--
(1) has been made radioactive by use of a particle accelerator; and

(ii) is produced, extracted, or converted after extraction, before, on, or
after August 8, 2005, for use for a commercial, medical, or research
activity; and

(4) any discrete source of naturally occurring radioactive material, other than
source material, that—

(A) the Commission, in consultation with the Administrator of the
Environmental Protection Agency, the Secretary of Energy, the
Secretary of Homeland Security, and the head of any other
appropriate Federal agency, determines would pose a threat similar to
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the threat posed by a discrete source of radium-226 to the public
health and safety or the common defense and security; and

(B) before, on, or after August 8, 2005, is extracted or converted after
extraction for use in a commercial, medical, or research activity.

(z) The term “source material” means (1) uranium, thorium, or any other material
which is determined by the Commission pursuant to the provisions of section 2091
of this title to be source material; or (2) ores containing one or more of the
foregoing materials, in such concentration as the Commission may by regulation
determine from time to time.

(aa) The term “special nuclear material” means (1) plutonium, uranium enriched in
the isotope 233 or in the isotope 235, and any other material which the
Commission, pursuant to the provisions of section 2071 of this title, determines to
be special nuclear material, but does not include source material; or (2) any
material artificially enriched by any of the foregoing, but does not include source
material.
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42 U.S.C. § 2073
Domestic distribution of special nuclear material

The Commission is authorized (i) to issue licenses to transfer or receive in
interstate commerce, transfer, deliver, acquire, possess, own, receive possession of
or title to, import, or export under the terms of an agreement for cooperation
arranged pursuant to section 2153 of this title, special nuclear material, (ii) to make
special nuclear material available for the period of the license, and, (iii) to
distribute special nuclear material within the United States to qualified applicants
requesting such material--

(1) for the conduct of research and development activities of the types
specified in section 2051 of this title;

(2) for use in the conduct of research and development activities or in
medical therapy under a license issued pursuant to section 2134 of this title;

(3) for use under a license issued pursuant to section 2133 of this title;

(4) for such other uses as the Commission determines to be appropriate to
carry out the purposes of this chapter.
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42 U.S.C. § 2111
Domestic Distribution
(a) In general

No person may transfer or receive in interstate commerce, manufacture, produce,
transfer, acquire, own, possess, import, or export any byproduct material, except to
the extent authorized by this section, section 2112 or section 2114 of this title. The
Commission is authorized to issue general or specific licenses to applicants seeking
to use byproduct material for research or development purposes, for medical
therapy, industrial uses, agricultural uses, or such other useful applications as may
be developed. The Commission may distribute, sell, loan, or lease such byproduct
material as it owns to qualified applicants with or without charge: Provided,
however, That, for byproduct material to be distributed by the Commission for a
charge, the Commission shall establish prices on such equitable basis as, in the
opinion of the Commission, (a) will provide reasonable compensation to the
Government for such material, (b) will not discourage the use of such material or
the development of sources of supply of such material independent of the
Commission, and (c) will encourage research and development. In distributing
such material, the Commission shall give preference to applicants proposing to use
such material either in the conduct of research and development or in medical
therapy. The Commission shall not permit the distribution of any byproduct
material to any licensee, and shall recall or order the recall of any distributed
material from any licensee, who is not equipped to observe or who fails to observe
such safety standards to protect health as may be established by the Commission or
who uses such material in violation of law or regulation of the Commission or in a
manner other than as disclosed in the application therefor or approved by the
Commission. The Commission is authorized to establish classes of byproduct
material and to exempt certain classes or quantities of material or kinds of uses or
users from the requirements for a license set forth in this section when it makes a
finding that the exemption of such classes or quantities of such material or such
kinds of uses or users will not constitute an unreasonable risk to the common
defense and security and to the health and safety of the public.

Ta
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42 U.S.C. § 2239
Hearings and judicial review

(a)(1)(A) In any proceeding under this chapter, for the granting, suspending,
revoking, or amending of any license or construction permit, or application to
transfer control, and in any proceeding for the issuance or modification of rules
and regulations dealing with the activities of licensees, and in any proceeding for
the payment of compensation, an award or royalties under sections1 2183, 2187,
2236(c) or 2238 of this title, the Commission shall grant a hearing upon the request
of any person whose interest may be affected by the proceeding, and shall admit
any such person as a party to such proceeding. The Commission shall hold a
hearing after thirty days' notice and publication once in the Federal Register, on
each application under section 2133 or 2134(b) of this title for a construction
permit for a facility, and on any application under section 2134(c) of this title for a
construction permit for a testing facility. In cases where such a construction permit
has been issued following the holding of such a hearing, the Commission may, in
the absence of a request therefor by any person whose interest may be affected,
issue an operating license or an amendment to a construction permit or an
amendment to an operating license without a hearing, but upon thirty days' notice
and publication once in the Federal Register of its intent to do so. The Commission
may dispense with such thirty days' notice and publication with respect to any
application for an amendment to a construction permit or an amendment to an
operating license upon a determination by the Commission that the amendment
involves no significant hazards consideration.

(B)(1) Not less than 180 days before the date scheduled for initial loading of fuel
into a plant by a licensee that has been issued a combined construction permit and
operating license under section 2235(b) of this title, the Commission shall publish
in the Federal Register notice of intended operation. That notice shall provide that
any person whose interest may be affected by operation of the plant, may within 60
days request the Commission to hold a hearing on whether the facility as
constructed complies, or on completion will comply, with the acceptance criteria of
the license.

8a
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(i1) A request for hearing under clause (i) shall show, prima facie, that one or more
of the acceptance criteria in the combined license have not been, or will not be met,
and the specific operational consequences of nonconformance that would be
contrary to providing reasonable assurance of adequate protection of the public
health and safety.

(iii) After receiving a request for a hearing under clause (i), the Commission
expeditiously shall either deny or grant the request. If the request is granted, the
Commission shall determine, after considering petitioners' prima facie showing
and any answers thereto, whether during a period of interim operation, there will
be reasonable assurance of adequate protection of the public health and safety. If
the Commission determines that there is such reasonable assurance, it shall allow
operation during an interim period under the combined license.

(iv) The Commission, in its discretion, shall determine appropriate hearing
procedures, whether informal or formal adjudicatory, for any hearing under clause
(1), and shall state its reasons therefor.

(v) The Commission shall, to the maximum possible extent, render a decision on
issues raised by the hearing request within 180 days of the publication of the notice
provided by clause (i) or the anticipated date for initial loading of fuel into the
reactor, whichever is later. Commencement of operation under a combined license
is not subject to subparagraph (A).

(2)(A) The Commission may issue and make immediately effective any
amendment to an operating license or any amendment to a combined construction
and operating license, upon a determination by the Commission that such
amendment involves no significant hazards consideration, notwithstanding the
pendency before the Commission of a request for a hearing from any person. Such
amendment may be issued and made immediately effective in advance of the
holding and completion of any required hearing. In determining under this section
whether such amendment involves no significant hazards consideration, the
Commission shall consult with the State in which the facility involved is located.
In all other respects such amendment shall meet the requirements of this chapter.

(B) The Commission shall periodically (but not less frequently than once every
thirty days) publish notice of any amendments issued, or proposed to be issued, as

9a
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provided in subparagraph (A). Each such notice shall include all amendments
issued, or proposed to be issued, since the date of publication of the last such
periodic notice. Such notice shall, with respect to each amendment or proposed
amendment (i) identify the facility involved; and (ii) provide a brief description of
such amendment. Nothing in this subsection shall be construed to delay the
effective date of any amendment.

(C) The Commission shall, during the ninety-day period following the effective
date of this paragraph, promulgate regulations establishing (i) standards for
determining whether any amendment to an operating license or any amendment to
a combined construction and operating license involves no significant hazards
consideration; (ii) criteria for providing or, in emergency situations, dispensing
with prior notice and reasonable opportunity for public comment on any such
determination, which criteria shall take into account the exigency of the need for
the amendment involved; and (iii) procedures for consultation on any such
determination with the State in which the facility involved is located.

(b) The following Commission actions shall be subject to judicial review in the
manner prescribed in chapter 158 of Title 28 and chapter 7 of Title 5:

(1) Any final order entered in any proceeding of the kind specified in
subsection (a).

(2) Any final order allowing or prohibiting a facility to begin operating
under a combined construction and operating license.

(3) Any final order establishing by regulation standards to govern the
Department of Energy's gaseous diffusion uranium enrichment plants,
including any such facilities leased to a corporation established under the
USEC Privatization Act.

(4) Any final determination under section 2297f(c) of this title relating to
whether the gaseous diffusion plants, including any such facilities leased to a
corporation established under the USEC Privatization Act, are in compliance
with the Commission's standards governing the gaseous diffusion plants and
all applicable laws.

10a
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42 U.S.C. § 2241

Atomic safety and licensing boards; establishment; membership; functions;
compensation

(a) Notwithstanding the provisions of sections 556(b) and 557(b) of Title 5, the
Commission is authorized to establish one or more atomic safety and licensing
boards, each comprised of three members, one of whom shall be qualified in the
conduct of administrative proceedings and two of whom shall have such technical
or other qualifications as the Commission deems appropriate to the issues to be
decided, to conduct such hearings as the Commission may direct and make such
intermediate or final decisions as the Commission may authorize with respect to
the granting, suspending, revoking or amending of any license or authorization
under the provisions of this chapter, any other provision of law, or any regulation
of the Commission issued thereunder. The Commission may delegate to a board
such other regulatory functions as the Commission deems appropriate. The
Commission may appoint a panel of qualified persons from which board members
may be selected.

(b) Board members may be appointed by the Commission from private life, or
designated from the staff of the Commission or other Federal agency. Board
members appointed from private life shall receive a per diem compensation for
each day spent in meetings or conferences, and all members shall receive their
necessary traveling or other expenses while engaged in the work of a board. The
provisions of section 2203 of this title shall be applicable to board members
appointed from private life.

11a
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42 U.S.C. § 5841
Establishment and transfers

(a) Composition; Chairman; Acting Chairman; quorum; official spokesman; seal;
functions of Chairman and Commission

(1) There is established an independent regulatory commission to be known
as the Nuclear Regulatory Commission which shall be composed of five
members, each of whom shall be a citizen of the United States. The
President shall designate one member of the Commission as Chairman
thereof to serve as such during the pleasure of the President. The Chairman
may from time to time designate any other member of the Commission as
Acting Chairman to act in the place and stead of the Chairman during his
absence. The Chairman (or the Acting Chairman in the absence of the
Chairman) shall preside at all meetings of the Commission and a quorum for
the transaction of business shall consist of at least three members present.
Each member of the Commission, including the Chairman, shall have equal
responsibility and authority in all decisions and actions of the Commission,
shall have full access to all information relating to the performance of his
duties or responsibilities, and shall have one vote. Action of the Commission
shall be determined by a majority vote of the members present. The
Chairman (or Acting Chairman in the absence of the Chairman) shall be the
official spokesman of the Commission in its relations with the Congress,
Government agencies, persons, or the public, and, on behalf of the
Commission, shall see to the faithful execution of the policies and decisions
of the Commission, and shall report thereon to the Commission from time to
time or as the Commission may direct. The Commission shall have an
official seal which shall be judicially noticed.

(2) The Chairman of the Commission shall be the principal executive officer
of the Commission, and he shall exercise all of the executive and
administrative functions of the Commission, including functions of the
Commission with respect to (a) the appointment and supervision of
personnel employed under the Commission (other than personnel employed
regularly and full time in the immediate offices of commissioners other than

12a
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the Chairman, and except as otherwise provided in this chapter), (b) the
distribution of business among such personnel and among administrative
units of the Commission, and (c¢) the use and expenditure of funds.

(3) In carrying out any of his functions under the provisions of this section
the Chairman shall be governed by general policies of the Commission and
by such regulatory decisions, findings, and determinations as the
Commission may by law be authorized to make.

(4) The appointment by the Chairman of the heads of major administrative
units under the Commission shall be subject to the approval of the
Commission.

(5) There are hereby reserved to the Commission its functions with respect
to revising budget estimates and with respect to determining upon the
distribution of appropriated funds according to major programs and

purposes.
(b) Appointment of members

(1) Members of the Commission shall be appointed by the President, by and
with the advice and consent of the Senate.

(2) Appointments of members pursuant to this subsection shall be made in
such a manner that not more than three members of the Commission shall be
members of the same political party.

(c) Term of office

Each member shall serve for a term of five years, each such term to commence on
July 1, except that of the five members first appointed to the Commission, one
shall serve for one year, one for two years, one for three years, one for four years,
and one for five years, to be designated by the President at the time of
appointment; and except that any member appointed to fill a vacancy occurring
prior to the expiration of the term for which his predecessor was appointed, shall
be appointed for the remainder of such term. For the purpose of determining the
expiration date of the terms of office of the five members first appointed to the

13a
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Nuclear Regulatory Commission, each such term shall be deemed to have begun
July 1, 1975.

(d) Submission of appointments to Senate

Such initial appointments shall be submitted to the Senate within sixty days of
October 11, 1974. Any individual who is serving as a member of the Atomic
Energy Commission on October 11, 1974, and who may be appointed by the
President to the Commission, shall be appointed for a term designated by the
President, but which term shall terminate not later than the end of his present term
as a member of the Atomic Energy Commission, without regard to the
requirements of subsection (b)(2) of this section. Any subsequent appointment of
such individuals shall be subject to the provisions of this section.

(e) Removal of members; prohibition against engagement in business or other
employment

Any member of the Commission may be removed by the President for inefficiency,
neglect of duty, or malfeasance in office. No member of the Commission shall
engage in any business, vocation, or employment other than that of serving as a
member of the Commission.

(f) Transfer of licensing and regulatory functions of Atomic Energy Commission

There are hereby transferred to the Commission all the licensing and related
regulatory functions of the Atomic Energy Commission, the Chairman and
members of the Commission, the General Counsel, and other officers and
components of the Commission--which functions officers, components, and
personnel are excepted from the transfer to the Administrator by section 5814(c) of
this title.

(g) Additional transfers

In addition to other functions and personnel transferred to the Commission, there
are also transferred to the Commission--

(1) the functions of the Atomic Safety and Licensing Board Panel and the
Atomic Safety and Licensing Appeal Board,

14a
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(2) such personnel as the Director of the Office of Management and Budget
determines are necessary for exercising responsibilities under section 5845
of this title, relating to, research, for the purpose of confirmatory assessment
relating to licensing and other regulation under the provisions of the Atomic
Energy Act of 1954, as amended, and of this chapter.

42 U.S.C. § 10134

Site approval and construction authorization

(b) Submission of application

If the President recommends to the Congress the Yucca Mountain site under
subsection (a) and the site designation is permitted to take effect under section
10135 of this title, the Secretary shall submit to the Commission an application for
a construction authorization for a repository at such site not later than 90 days after
the date on which the recommendation of the site designation is effective under
such section and shall provide to the Governor and legislature of the State of
Nevada a copy of such application.

(c) Status report on application

Not later than 1 year after the date on which an application for a construction
authorization is submitted under subsection (b), and annually thereafter until the
date on which such authorization is granted, the Commission shall submit a report
to the Congress describing the proceedings undertaken through the date of such
report with regard to such application, including a description of--

(1) any major unresolved safety issues, and the explanation of the Secretary
with respect to design and operation plans for resolving such issues;

(2) any matters of contention regarding such application; and

(3) any Commission actions regarding the granting or denial of such
authorization.

15a
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(d) Commission action

The Commission shall consider an application for a construction authorization for
all or part of a repository in accordance with the laws applicable to such
applications, except that the Commission shall issue a final decision approving or
disapproving the issuance of a construction authorization not later than the
expiration of 3 years after the date of the submission of such application, except
that the Commission may extend such deadline by not more than 12 months if, not
less than 30 days before such deadline, the Commission complies with the
reporting requirements established in subsection (€)(2). The Commission decision
approving the first such application shall prohibit the emplacement in the first
repository of a quantity of spent fuel containing in excess of 70,000 metric tons of
heavy metal or a quantity of solidified high-level radioactive waste resulting from
the reprocessing of such a quantity of spent fuel until such time as a second
repository is in operation. In the event that a monitored retrievable storage facility,
approved pursuant to part C of this subchapter, shall be located, or is planned to be
located, within 50 miles of the first repository, then the Commission decision
approving the first such application shall prohibit the emplacement of a quantity of
spent fuel containing in excess of 70,000 metric tons of heavy metal or a quantity
of solidified high-level radioactive waste resulting from the reprocessing of spent
fuel in both the repository and monitored retrievable storage facility until such time
as a second repository is in operation.

42 U.S.C. § 10141
Certain Standards and Criteria
(a) Environmental Protection Agency standards

Not later than 1 year after January 7, 1983, the Administrator, pursuant to authority
under other provisions of law, shall, by rule, promulgate generally applicable
standards for protection of the general environment from offsite releases from
radioactive material in repositories.

16a
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(b) Commission requirements and criteria

(1)(A) Not later than January 1, 1984, the Commission, pursuant to authority under
other provisions of law, shall, by rule, promulgate technical requirements and
criteria that it will apply, under the Atomic Energy Act of 1954 (42 U.S.C. 2011 et
seq.) and the Energy Reorganization Act of 1974 (42 U.S.C. 5801 et seq.), in
approving or disapproving--

(1) applications for authorization to construct repositories;

(ii) applications for licenses to receive and possess spent nuclear fuel and
high-level radioactive waste in such repositories; and

(iii) applications for authorization for closure and decommissioning of such
repositories.

(B) Such criteria shall provide for the use of a system of multiple barriers in the
design of the repository and shall include such restrictions on the retrievability of
the solidified high-level radioactive waste and spent fuel emplaced in the
repository as the Commission deems appropriate.

(C) Such requirements and criteria shall not be inconsistent with any comparable
standards promulgated by the Administrator under subsection (a).

(2) For purposes of this chapter, nothing in this section shall be construed to
prohibit the Commission from promulgating requirements and criteria under
paragraph (1) before the Administrator promulgates standards under subsection (a).
If the Administrator promulgates standards under subsection (a) after requirements
and criteria are promulgated by the Commission under paragraph (1), such
requirements and criteria shall be revised by the Commission if necessary to
comply with paragraph (1)(C).

(c) Environmental impact statement

The promulgation of standards or criteria in accordance with the provisions of this
section shall not require the preparation of an environmental impact statement
under section 102(2)(C) of the National Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)), or to require any environmental review under subparagraph
(E) or (F) of section 102(2) of such Act.

17a
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42 U.S.C. § 10161

Monitored retrievable storage
(a) Findings

The Congress finds that--

(1) long-term storage of high-level radioactive waste or spent nuclear fuel in
monitored retrievable storage facilities is an option for providing safe and
reliable management of such waste or spent fuel;

(2) the executive branch and the Congress should proceed as expeditiously
as possible to consider fully a proposal for construction of one or more
monitored retrievable storage facilities to provide such long-term storage;

(3) the Federal Government has the responsibility to ensure that site-specific
designs for such facilities are available as provided in this section;

(4) the generators and owners of the high-level radioactive waste and spent
nuclear fuel to be stored in such facilities have the responsibility to pay the
costs of the long-term storage of such waste and spent fuel; and

(5) disposal of high-level radioactive waste and spent nuclear fuel in a
repository developed under this chapter should proceed regardless of any
construction of a monitored retrievable storage facility pursuant to this
section.

18a
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42 U.S.C. § 10168
Construction authorization
(a) Environmental impact statement

(1) Once the selection of a site is effective under section 10166 of this title, the
requirements of the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et
seq.) shall apply with respect to construction of a monitored retrievable storage
facility, except that any environmental impact statement prepared with respect to
such facility shall not be required to consider the need for such facility or any
alternative to the design criteria for such facility set forth in section 10161(b)(1) of
this title.

(2) Nothing in this section shall be construed to limit the consideration of
alternative facility designs consistent with the criteria described in section
10161(b)(1) of this title in any environmental impact statement, or in any licensing
procedure of the Commission, with respect to any monitored retrievable storage
facility authorized under section 10162(b) of this title.

(b) Application for construction license

Once the selection of a site for a monitored retrievable storage facility is effective
under section 10166 of this title, the Secretary may submit an application to the
Commission for a license to construct such a facility as part of an integrated
nuclear waste management system and in accordance with the provisions of this
section and applicable agreements under this chapter affecting such facility.

(c) Licensing

Any monitored retrievable storage facility authorized pursuant to section 10162(b)
of this title shall be subject to licensing under section 5842(3) of this title. In
reviewing the application filed by the Secretary for licensing of such facility, the
Commission may not consider the need for such facility or any alternative to the
design criteria for such facility set forth in section 10161(b)(1) of this title.
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(d) Licensing conditions

Any license issued by the Commission for a monitored retrievable storage facility
under this section shall provide that--

(1) construction of such facility may not begin until the Commission has
issued a license for the construction of a repository under section 10135(d)1
of this title;

(2) construction of such facility or acceptance of spent nuclear fuel or high-
level radioactive waste shall be prohibited during such time as the repository
license is revoked by the Commission or construction of the repository
ceases;

(3) the quantity of spent nuclear fuel or high-level radioactive waste at the
site of such facility at any one time may not exceed 10,000 metric tons of
heavy metal until a repository under this chapter first accepts spent nuclear
fuel or solidified high-level radioactive waste; and

(4) the quantity of spent nuclear fuel or high-level radioactive waste at the
site of such facility at any one time may not exceed 15,000 metric tons of
heavy metal.

42 U.S.C.§ 10172
Selection of Yucca Mountain Site
(a) In general

(1) The Secretary shall provide for an orderly phase-out of site specific activities at
all candidate sites other than the Yucca Mountain site.

(2) The Secretary shall terminate all site specific activities (other than reclamation
activities) at all candidate sites, other than the Yucca Mountain site, within 90 days
after December 22, 1987.

(b) Eligibility to enter into benefits agreement

Effective on December 22, 1987, the State of Nevada shall be eligible to enter into
a benefits agreement with the Secretary under section 10173 of this title.
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42 U.S.C. § 10222
Nuclear Waste Fund
(a) Contracts

(1) In the performance of his functions under this chapter, the Secretary is
authorized to enter into contracts with any person who generates or holds title to
high-level radioactive waste, or spent nuclear fuel, of domestic origin for the
acceptance of title, subsequent transportation, and disposal of such waste or spent
fuel. Such contracts shall provide for payment to the Secretary of fees pursuant to
paragraphs (2) and (3) sufficient to offset expenditures described in subsection (d).

(2) For electricity generated by a civilian nuclear power reactor and sold on or after
the date 90 days after January 7, 1983, the fee under paragraph (1) shall be equal to
1.0 mil per kilowatt-hour.

(3) For spent nuclear fuel, or solidified high-level radioactive waste derived from
spent nuclear fuel, which fuel was used to generate electricity in a civilian nuclear
power reactor prior to the application of the fee under paragraph (2) to such
reactor, the Secretary shall, not later than 90 days after January 7, 1983, establish a
1 time fee per kilogram of heavy metal in spent nuclear fuel, or in solidified high-
level radioactive waste. Such fee shall be in an amount equivalent to an average
charge of 1.0 mil per kilowatt-hour for electricity generated by such spent nuclear
fuel, or such solidified high-level waste derived therefrom, to be collected from
any person delivering such spent nuclear fuel or high-level waste, pursuant to
section 10143 of this title, to the Federal Government. Such fee shall be paid to the
Treasury of the United States and shall be deposited in the separate fund
established by subsection (c¢). In paying such a fee, the person delivering spent
fuel, or solidified high-level radioactive wastes derived therefrom, to the Federal
Government shall have no further financial obligation to the Federal Government
for the long-term storage and permanent disposal of such spent fuel, or the
solidified high-level radioactive waste derived therefrom.

(4) Not later than 180 days after January 7, 1983, the Secretary shall establish
procedures for the collection and payment of the fees established by paragraph (2)
and paragraph (3). The Secretary shall annually review the amount of the fees

2la



USCA Case #21-1048  Document #1949435 Filed: 06/06/2022  Page 25 of 47

established by paragraphs (2) and (3) above to evaluate whether collection of the
fee will provide sufficient revenues to offset the costs as defined in subsection (d)
herein. In the event the Secretary determines that either insufficient or excess
revenues are being collected, in order to recover the costs incurred by the Federal
Government that are specified in subsection (d), the Secretary shall propose an
adjustment to the fee to insure full cost recovery. The Secretary shall immediately
transmit this proposal for such an adjustment to Congress. The adjusted fee
proposed by the Secretary shall be effective after a period of 90 days of continuous
session have elapsed following the receipt of such transmittal unless during such
90-day period either House of Congress adopts a resolution disapproving the
Secretary's proposed adjustment in accordance with the procedures set forth for
congressional review of an energy action under section 6421 of this title.

(5) Contracts entered into under this section shall provide that--

(A) following commencement of operation of a repository, the Secretary
shall take title to the high-level radioactive waste or spent nuclear fuel
involved as expeditiously as practicable upon the request of the generator or
owner of such waste or spent fuel; and

(B) in return for the payment of fees established by this section, the
Secretary, beginning not later than January 31, 1998, will dispose of the
high-level radioactive waste or spent nuclear fuel involved as provided in
this subchapter.

(6) The Secretary shall establish in writing criteria setting forth the terms and
conditions under which such disposal services shall be made available.
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10 C.F.R. § 2.206
Requests for action under this subpart.

(a) Any person may file a request to institute a proceeding pursuant to § 2.202 to
modify, suspend, or revoke a license, or for any other action as may be proper.
Requests must be addressed to the Executive Director for Operations and must be
filed either by hand delivery to the NRC's Offices at 11555 Rockville Pike,
Rockville, Maryland; by mail or telegram addressed to the Executive Director for
Operations, U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001;
or by electronic submissions, for example, via facsimile, Electronic Information
Exchange, e-mail, or CD-ROM. Electronic submissions must be made in a manner
that enables the NRC to receive, read, authenticate, distribute, and archive the
submission, and process and retrieve it a single page at a time. Detailed guidance
on making electronic submissions can be obtained by visiting the NRC's Web site
at http://www.nrc.gov/site-help/e-submittals.html; by e-mail to
MSHD.Resource@nrc.gov; or by writing the Office of the Chief Information
Officer, U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001. The
request must specify the action requested and set forth the facts that constitute the
basis for the request. The Executive Director for Operations will refer the request
to the Director of the NRC office with responsibility for the subject matter of the
request for appropriate action in accordance with paragraph (b) of this section.

(b) Within a reasonable time after a request pursuant to paragraph (a) of this
section has been received, the Director of the NRC office with responsibility for
the subject matter of the request shall either institute the requested proceeding in
accordance with this subpart or shall advise the person who made the request in
writing that no proceeding will be instituted in whole or in part, with respect to the
request, and the reasons for the decision.

(c)(1) Director's decisions under this section will be filed with the Office of the
Secretary. Within twenty-five (25) days after the date of the Director's decision
under this section that no proceeding will be instituted or other action taken in
whole or in part, the Commission may on its own motion review that decision, in
whole or in part, to determine if the Director has abused his discretion. This review
power does not limit in any way either the Commission's supervisory power over
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delegated staff actions or the Commission's power to consult with the staff on a
formal or informal basis regarding institution of proceedings under this section.

(2) No petition or other request for Commission review of a Director's decision
under this section will be entertained by the Commission.

(3) The Secretary is authorized to extend the time for Commission review on its
own motion of a Director's denial under paragraph (c) of this section.

10 C.F.R. § 2.309

Hearing requests, petitions to intervene, requirements for standing, and
contentions.

(a) General requirements. Any person whose interest may be affected by a
proceeding and who desires to participate as a party must file a written request for
hearing and a specification of the contentions which the person seeks to have
litigated in the hearing. In a proceeding under 10 CFR 52.103, the Commission,
acting as the presiding officer, will grant the request if it determines that the
requestor has standing under the provisions of paragraph (d) of this section and has
proposed at least one admissible contention that meets the requirements of
paragraph (f) of this section. For all other proceedings, except as provided in
paragraph (e) of this section, the Commission, presiding officer, or the Atomic
Safety and Licensing Board designated to rule on the request for hearing and/or
petition for leave to intervene, will grant the request/petition if it determines that
the requestor/petitioner has standing under the provisions of paragraph (d) of this
section and has proposed at least one admissible contention that meets the
requirements of paragraph (f) of this section. In ruling on the request for
hearing/petition to intervene submitted by petitioners seeking to intervene in the
proceeding on the HLW repository, the Commission, the presiding officer, or the
Atomic Safety and Licensing Board shall also consider any failure of the petitioner
to participate as a potential party in the pre-license application phase under subpart
J of this part in addition to the factors in paragraph (d) of this section. If a request
for hearing or petition to intervene is filed in response to any notice of hearing or
opportunity for hearing, the applicant/licensee shall be deemed to be a party.
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(b) Timing. Unless specified elsewhere in this chapter or otherwise provided by the
Commission, the request or petition and the list of contentions must be filed as
follows:

(1) In proceedings for the direct or indirect transfer of control of an NRC
license when the transfer requires prior approval of the NRC under the
Commission's regulations, governing statute, or pursuant to a license
condition, twenty (20) days from the date of publication of the notice in the
Federal Register.

(2) In proceedings for the initial authorization to construct a high-level
radioactive waste geologic repository, and the initial licensee to receive and
process high level radioactive waste at a geological repository operations
area, thirty (30) days from the date of publication of the notice in the Federal
Register.

(3) In proceedings for which a Federal Register notice of agency action is
published (other than a proceeding covered by paragraphs (b)(1) or (b)(2) of
this section), not later than:

(1) The time specified in any notice of hearing or notice of proposed
action or as provided by the presiding officer or the Atomic Safety
and Licensing Board designated to rule on the request and/or petition,
which may not be less than sixty (60) days from the date of
publication of the notice in the Federal Register; or

(i1) If no period is specified, sixty (60) days from the date of
publication of the notice.

(iii) [Reserved by 73 FR 44620]

(4) In proceedings for which a Federal Register notice of agency action is
not published, not later than the latest of:

(1) Sixty (60) days after publication of notice on the NRC Web site at
http://www.nrc.gov/public-involve/major-actions.html, or
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(i1) Sixty (60) days after the requestor receives actual notice of a
pending application, but not more than sixty (60) days after agency
action on the application.

(c) Filings after the deadline; submission of hearing request, intervention petition,
or motion for leave to file new or amended contentions—

(1) Determination by presiding officer. Hearing requests, intervention
petitions, and motions for leave to file new or amended contentions filed
after the deadline in paragraph (b) of this section will not be entertained
absent a determination by the presiding officer that a participant has
demonstrated good cause by showing that:

(1) The information upon which the filing is based was not previously
available;

(i1) The information upon which the filing is based is materially
different from information previously available; and

(ii1) The filing has been submitted in a timely fashion based on the
availability of the subsequent information.

(2) Applicability of §§ 2.307 and 2.323.

(1) Section 2.307 applies to requests to change a filing deadline
(requested before or after that deadline has passed) based on reasons
not related to the substance of the filing.

(i1) Section 2.323 does not apply to hearing requests, intervention
petitions, or motions for leave to file new or amended contentions
filed after the deadline in paragraph (b) of this section.

(3) New petitioner. A hearing request or intervention petition filed after the
deadline in paragraph (b) of this section must include a specification of
contentions if the petitioner seeks admission as a party, and must also
demonstrate that the petitioner meets the applicable standing and contention
admissibility requirements in paragraphs (d) and (f) of this section.
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(4) Party or participant. A new or amended contention filed by a party or
participant to the proceeding must also meet the applicable contention
admissibility requirements in paragraph (f) of this section. If the party or
participant has already satisfied the requirements for standing under
paragraph (d) of this section in the same proceeding in which the new or
amended contentions are filed, it does not need to do so again.

(d) Standing.

(1) General requirements. A request for hearing or petition for leave to
intervene must state:

(i) The name, address and telephone number of the requestor or
petitioner;

(ii) The nature of the requestor's/petitioner's right under the Act to be
made a party to the proceeding;

(iii) The nature and extent of the requestor's/petitioner's property,
financial or other interest in the proceeding; and

(iv) The possible effect of any decision or order that may be issued in
the proceeding on the requestor's/petitioner's interest.

(2) Rulings. In ruling on a request for hearing or petition for leave to
intervene, the Commission, the presiding officer, or the Atomic Safety and
Licensing Board designated to rule on such requests must determine, among
other things, whether the petitioner has an interest affected by the
proceeding considering the factors enumerated in paragraph (d)(1) of this
section.

(3) Standing in enforcement proceedings. In enforcement proceedings, the
licensee or other person against whom the action is taken shall have
standing.

(e) Discretionary Intervention. The presiding officer may consider a request for
discretionary intervention when at least one requestor/petitioner has established
standing and at least one admissible contention has been admitted so that a hearing
will be held. A requestor/petitioner may request that his or her petition be granted
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as a matter of discretion in the event that the petitioner is determined to lack
standing to intervene as a matter of right under paragraph (d)(1) of this section.
Accordingly, in addition to addressing the factors in paragraph (d)(1) of this
section, a petitioner who wishes to seek intervention as a matter of discretion in the
event it is determined that standing as a matter of right is not demonstrated shall
address the following factors in his/her initial petition, which the Commission, the
presiding officer or the Atomic Safety and Licensing Board will consider and
balance:

(1) Factors weighing in favor of allowing intervention—

(1) The extent to which the requestor's/petitioner's participation may
reasonably be expected to assist in developing a sound record;

(ii) The nature and extent of the requestor's/petitioner's property, financial or
other interests in the proceeding; and

(ii1) The possible effect of any decision or order that may be issued in the
proceeding on the requestor's/petitioner's interest;

(2) Factors weighing against allowing intervention—

(1) The availability of other means whereby the requestor's/petitioner's
interest will be protected,;

(i1) The extent to which the requestor's/petitioner's interest will be
represented by existing parties; and

(ii1) The extent to which the requestor's/petitioner's participation will
inappropriately broaden the issues or delay the proceeding.

(f) Contentions.

(1) A request for hearing or petition for leave to intervene must set forth
with particularity the contentions sought to be raised. For each contention,
the request or petition must:

(i) Provide a specific statement of the issue of law or fact to be raised
or controverted, provided further, that the issue of law or fact to be
raised in a request for hearing under 10 CFR 52.103(b) must be
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directed at demonstrating that one or more of the acceptance criteria
in the combined license have not been, or will not be met, and that the
specific operational consequences of nonconformance would be
contrary to providing reasonable assurance of adequate protection of
the public health and safety;

(i1) Provide a brief explanation of the basis for the contention;

(iii) Demonstrate that the issue raised in the contention is within the
scope of the proceeding;

(iv) Demonstrate that the issue raised in the contention is material to
the findings the NRC must make to support the action that is involved
in the proceeding;

(v) Provide a concise statement of the alleged facts or expert opinions
which support the requestor's/petitioner's position on the issue and on
which the petitioner intends to rely at hearing, together with
references to the specific sources and documents on which the
requestor/petitioner intends to rely to support its position on the issue;

(vi) In a proceeding other than one under 10 CFR 52.103, provide
sufficient information to show that a genuine dispute exists with the
applicant/licensee on a material issue of law or fact. This information
must include references to specific portions of the application
(including the applicant's environmental report and safety report) that
the petitioner disputes and the supporting reasons for each dispute, or,
if the petitioner believes that the application fails to contain
information on a relevant matter as required by law, the identification
of each failure and the supporting reasons for the petitioner's belief;
and

(vii) In a proceeding under 10 CFR 52.103(b), the information must
be sufficient, and include supporting information showing, prima
facie, that one or more of the acceptance criteria in the combined
license have not been, or will not be met, and that the specific
operational consequences of nonconformance would be contrary to
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providing reasonable assurance of adequate protection of the public
health and safety. This information must include the specific portion
of the report required by 10 CFR 52.99(c) which the requestor
believes is inaccurate, incorrect, and/or incomplete (i.e., fails to
contain the necessary information required by § 52.99(c)). If the
requestor identifies a specific portion of the § 52.99(c) report as
incomplete and the requestor contends that the incomplete portion
prevents the requestor from making the necessary prima facie
showing, then the requestor must explain why this deficiency prevents
the requestor from making the prima facie showing.

(2) Contentions must be based on documents or other information available
at the time the petition is to be filed, such as the application, supporting
safety analysis report, environmental report or other supporting document
filed by an applicant or licensee, or otherwise available to a petitioner. On
issues arising under the National Environmental Policy Act, participants
shall file contentions based on the applicant's environmental report.
Participants may file new or amended environmental contentions after the
deadline in paragraph (b) of this section (e.g., based on a draft or final NRC
environmental impact statement, environmental assessment, or any
supplements to these documents) if the contention complies with the
requirements in paragraph (c) of this section.

(3) If two or more requestors/petitioners seek to co-sponsor a contention, the
requestors/petitioners shall jointly designate a representative who shall have
the authority to act for the requestors/petitioners with respect to that
contention. If a requestor/petitioner seeks to adopt the contention of another
sponsoring requestor/petitioner, the requestor/petitioner who seeks to adopt
the contention must either agree that the sponsoring requestor/petitioner
shall act as the representative with respect to that contention, or jointly
designate with the sponsoring requestor/petitioner a representative who shall
have the authority to act for the requestors/petitioners with respect to that
contention.

(g) Selection of hearing procedures. A request for hearing and/or petition for leave
to intervene may, except in a proceeding under 10 CFR 52.103, also address the
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selection of hearing procedures, taking into account the provisions of § 2.310. If a
request/petition relies upon § 2.310(d), the request/petition must demonstrate, by
reference to the contention and the bases provided and the specific procedures in
subpart G of this part, that resolution of the contention necessitates resolution of
material issues of fact which may be best determined through the use of the
identified procedures.

(h) Requirements applicable to States, local governmental bodies, and Federally-
recognized Indian Tribes seeking party status.

(1) If a State, local governmental body (county, municipality or other
subdivision), or Federally-recognized Indian Tribe seeks to participate as a
party in a proceeding, it must submit a request for hearing or a petition to
intervene containing at least one admissible contention, and must designate a
single representative for the hearing. If a request for hearing or petition to
intervene is granted, the Commission, the presiding officer or the Atomic
Safety and Licensing Board ruling on the request will admit as a party to the
proceeding a single designated representative of the State, a single
designated representative for each local governmental body (county,
municipality or other subdivision), and a single designated representative for
each Federally-recognized Indian Tribe. Where a State's constitution
provides that both the Governor and another State official or State
governmental body may represent the interests of the State in a proceeding,
the Governor and the other State official/government body will be
considered separate participants.

(2) If the proceeding pertains to a production or utilization facility (as
defined in § 50.2 of this chapter) located within the boundaries of the State,
local governmental body, or Federally-recognized Indian Tribe seeking to
participate as a party, no further demonstration of standing is required. If the
production or utilization facility is not located within the boundaries of the
State, local governmental body, or Federally-recognized Indian Tribe
seeking to participate as a party, the State, local governmental body, or
Federally-recognized Indian Tribe also must demonstrate standing.

31a



USCA Case #21-1048  Document #1949435 Filed: 06/06/2022  Page 35 of 47

(3) In any proceeding on an application for a construction authorization for a
high-level radioactive waste repository at a geologic repository operations
area under parts 60 or 63 of this chapter, or an application for a license to
receive and possess high-level radioactive waste at a geologic repository
operations area under parts 60 or 63 of this chapter, the Commission shall
permit intervention by the State and local governmental body (county,
municipality or other subdivision) in which such an area is located and by
any affected Federally-recognized Indian Tribe as defined in parts 60 or 63
of this chapter if the requirements of paragraph (f) of this section are
satisfied with respect to at least one contention. All other petitions for
intervention in any such proceeding must be reviewed under the provisions
of paragraphs (a) through (f) of this section.

(i) Answers to hearing requests, intervention petitions, and motions for leave to file
new or amended contentions filed after the deadline. Unless otherwise specified by
the Commission, the presiding officer, or the Atomic Safety and Licensing Board
designated to rule on the request, petition, or motion—

(1) The applicant/licensee, the NRC staff, and other parties to a proceeding
may file an answer to a hearing request, intervention petition, or motion for
leave to file amended or new contentions filed after the deadline in §
2.309(b) within 25 days after service of the request, petition, or motion.
Answers should address, at a minimum, the factors set forth in paragraphs
(a) through (h) of this section insofar as these sections apply to the filing that
is the subject of the answer.

(2) Except in a proceeding under § 52.103 of this chapter, the participant

who filed the hearing request, intervention petition, or motion for leave to
file new or amended contentions after the deadline may file a reply to any
answer. The reply must be filed within 7 days after service of that answer.

(3) No other written answers or replies will be entertained.
(j) Decision on request/petition.

(1) In all proceedings other than a proceeding under § 52.103 of this chapter,
the presiding officer shall issue a decision on each request for hearing or
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petition to intervene within 45 days of the conclusion of the initial pre-
hearing conference or, if no pre-hearing conference is conducted, within 45
days after the filing of answers and replies under paragraph (i) of this
section. With respect to a request to admit amended or new contentions, the
presiding officer shall issue a decision on each such request within 45 days
of the conclusion of any pre-hearing conference that may be conducted
regarding the proposed amended or new contentions or, if no pre-hearing
conference is conducted, within 45 days after the filing of answers and
replies, if any. In the event the presiding officer cannot issue a decision
within 45 days, the presiding officer shall issue a notice advising the
Commission and the parties, and the notice shall include the expected date of
when the decision will issue.

(2) The Commission, acting as the presiding officer, shall expeditiously
grant or deny the request for hearing in a proceeding under § 52.103 of this
chapter. The Commission’s decision may not be the subject of any appeal
under § 2.311.

10 C.F.R. § 2.335

Consideration of Commission rules and regulations in adjudicatory
proceedings.

(a) Except as provided in paragraphs (b), (c), and (d) of this section, no rule or
regulation of the Commission, or any provision thereof, concerning the licensing of
production and utilization facilities, source material, special nuclear material, or
byproduct material, is subject to attack by way of discovery, proof, argument, or
other means in any adjudicatory proceeding subject to this part.

(b) A participant to an adjudicatory proceeding subject to this part may petition
that the application of a specified Commission rule or regulation or any provision
thereof, of the type described in paragraph (a) of this section, be waived or an
exception be made for the particular proceeding. The sole ground for petition of
waiver or exception is that special circumstances with respect to the subject matter
of the particular proceeding are such that the application of the rule or regulation
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(or a provision of it) would not serve the purposes for which the rule or regulation
was adopted. The petition must be accompanied by an affidavit that identifies the
specific aspect or aspects of the subject matter of the proceeding as to which the
application of the rule or regulation (or provision of it) would not serve the
purposes for which the rule or regulation was adopted. The affidavit must state
with particularity the special circumstances alleged to justify the waiver or
exception requested. Any other participant may file a response by counter-affidavit
or otherwise.

(c) If, on the basis of the petition, affidavit, and any response permitted under
paragraph (b) of this section, the presiding officer determines that the petitioning
participant has not made a prima facie showing that the application of the specific
Commission rule or regulation (or provision thereof) to a particular aspect or
aspects of the subject matter of the proceeding would not serve the purposes for
which the rule or regulation was adopted and that application of the rule or
regulation should be waived or an exception granted, no evidence may be received
on that matter and no discovery, cross examination, or argument directed to the
matter will be permitted, and the presiding officer may not further consider the
matter.

(d) If, on the basis of the petition, affidavit and any response provided for in
paragraph (b) of this section, the presiding officer determines that the prima facie
showing required by paragraph (b) of this section has been made, the presiding
officer shall, before ruling on the petition, certify the matter directly to the
Commission (the matter will be certified to the Commission notwithstanding other
provisions on certification in this part) for a determination in the matter of whether
the application of the Commission rule or regulation or provision thereof to a
particular aspect or aspects of the subject matter of the proceeding, in the context
of this section, should be waived or an exception made. The Commission may,
among other things, on the basis of the petition, affidavits, and any response,
determine whether the application of the specified rule or regulation (or provision
thereof) should be waived or an exception be made. The Commission may direct
further proceedings as it considers appropriate to aid its determination.
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(e) Whether or not the procedure in paragraph (b) of this section is available, a
participant to an initial or renewal licensing proceeding may file a petition for
rulemaking under § 2.802.

10 C.F.R. § 51.23

Environmental impacts of continued storage of spent nuclear fuel beyond the
licensed life for operation of a reactor.

(a) The Commission has generically determined that the environmental impacts of
continued storage of spent nuclear fuel beyond the licensed life for operation of a
reactor are those impacts identified in NUREG-2157, “Generic Environmental
Impact Statement for Continued Storage of Spent Nuclear Fuel.”

(b) The environmental reports described in §§ 51.50, 51.53, and 51.61 are not
required to discuss the environmental impacts of spent nuclear fuel storage in a
reactor facility storage pool or an ISFSI for the period following the term of the
reactor operating license, reactor combined license, or ISFSI license. The impact
determinations in NUREG-2157 regarding continued storage shall be deemed
incorporated into the environmental impact statements described in §§ 51.75,
51.80(b), 51.95, and 51.97(a). The impact determinations in NUREG-2157
regarding continued storage shall be considered in the environmental assessments
described in §§ 51.30(b) and 51.95(d), if the impacts of continued storage of spent
fuel are relevant to the proposed action.

(c) This section does not alter any requirements to consider the environmental
impacts of spent fuel storage during the term of a reactor operating license or
combined license, or a license for an ISFSI in a licensing proceeding.
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10 C.F.R. § 51.45
Environmental Report.

(a) General. As required by §§ 51.50, 51.53, 51.54, 51.55, 51.60, 51.61, 51.62, or
51.68, as appropriate, each applicant or petitioner for rulemaking shall submit with
its application or petition for rulemaking one signed original of a separate
document entitled “Applicant's” or “Petitioner's Environmental Report,” as
appropriate. An applicant or petitioner for rulemaking may submit a supplement to
an environmental report at any time.

(b) Environmental considerations. The environmental report shall contain a
description of the proposed action, a statement of its purposes, a description of the
environment affected, and discuss the following considerations:

(1) The impact of the proposed action on the environment. Impacts shall be
discussed in proportion to their significance;

(2) Any adverse environmental effects which cannot be avoided should the
proposal be implemented;

(3) Alternatives to the proposed action. The discussion of alternatives shall be
sufficiently complete to aid the Commission in developing and exploring, pursuant
to section 102(2)(E) of NEPA, “appropriate alternatives to recommended courses
of action in any proposal which involves unresolved conflicts concerning
alternative uses of available resources.” To the extent practicable, the
environmental impacts of the proposal and the alternatives should be presented in
comparative form,;

(4) The relationship between local short-term uses of man's environment and the
maintenance and enhancement of long-term productivity; and

(5) Any irreversible and irretrievable commitments of resources which would be
involved in the proposed action should it be implemented.

(c) Analysis. The environmental report must include an analysis that considers and
balances the environmental effects of the proposed action, the environmental
impacts of alternatives to the proposed action, and alternatives available for
reducing or avoiding adverse environmental effects. An environmental report
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required for materials licenses under § 51.60 must also include a description of
those site preparation activities excluded from the definition of construction under
§ 51.4 which have been or will be undertaken at the proposed site (i.e., those
activities listed in paragraphs (2)(i) and (2)(ii) in the definition of construction
contained in § 51.4); a description of the impacts of such excluded site preparation
activities; and an analysis of the cumulative impacts of the proposed action when
added to the impacts of such excluded site preparation activities on the human
environment. An environmental report prepared at the early site permit stage under
§ 51.50(b), limited work authorization stage under § 51.49, construction permit
stage under § 51.50(a), or combined license stage under § 51.50(c) must include a
description of impacts of the preconstruction activities performed by the applicant
at the proposed site (i.e., those activities listed in paragraph (1)(ii) in the definition
of “construction” contained in § 51.4), necessary to support the construction and
operation of the facility which is the subject of the early site permit, limited work
authorization, construction permit, or combined license application. The
environmental report must also contain an analysis of the cumulative impacts of
the activities to be authorized by the limited work authorization, construction
permit, or combined license in light of the preconstruction impacts described in the
environmental report. Except for an environmental report prepared at the early site
permit stage, or an environmental report prepared at the license renewal stage
under § 51.53(c), the analysis in the environmental report should also include
consideration of the economic, technical, and other benefits and costs of the
proposed action and its alternatives. Environmental reports prepared at the license
renewal stage under § 51.53(c) need not discuss the economic or technical benefits
and costs of either the proposed action or alternatives except if these benefits and
costs are either essential for a determination regarding the inclusion of an
alternative in the range of alternatives considered or relevant to mitigation. In
addition, environmental reports prepared under § 51.53(c) need not discuss issues
not related to the environmental effects of the proposed action and its alternatives.
The analyses for environmental reports shall, to the fullest extent practicable,
quantify the various factors considered. To the extent that there are important
qualitative considerations or factors that cannot be quantified, those considerations
or factors shall be discussed in qualitative terms. The environmental report should
contain sufficient data to aid the Commission in its development of an independent
analysis.
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(d) Status of compliance. The environmental report shall list all Federal permits,
licenses, approvals and other entitlements which must be obtained in connection
with the proposed action and shall describe the status of compliance with these
requirements. The environmental report shall also include a discussion of the status
of compliance with applicable environmental quality standards and requirements
including, but not limited to, applicable zoning and land-use regulations, and
thermal and other water pollution limitations or requirements which have been
imposed by Federal, State, regional, and local agencies having responsibility for
environmental protection. The discussion of alternatives in the report shall include
a discussion of whether the alternatives will comply with such applicable
environmental quality standards and requirements.

(e) Adverse information. The information submitted pursuant to paragraphs (b)
through (d) of this section should not be confined to information supporting the
proposed action but should also include adverse information.

10 C.F.R. § 51.61

Environmental report—independent spent fuel storage installation (ISFSI) or
monitored retrievable storage installation (MRS) license.

Each applicant for issuance of a license for storage of spent fuel in an independent
spent fuel storage installation (ISFSI) or for the storage of spent fuel and high-level
radioactive waste in a monitored retrievable storage installation (MRS) pursuant to
part 72 of this chapter shall submit with its application to: ATTN: Document
Control Desk, Director, Office of Nuclear Material Safety and Safeguards, a
separate document entitled “Applicant's Environmental Report—ISFSI License” or
“Applicant's Environmental Report—MRS License,” as appropriate. If the
applicant is the U.S. Department of Energy, the environmental report may be in the
form of either an environmental impact statement or an environmental assessment,
as appropriate. The environmental report shall contain the information specified in
§ 51.45 and shall address the siting evaluation factors contained in subpart E of
part 72 of this chapter. As stated in § 51.23, no discussion of the environmental
impacts of the continued storage of spent fuel in an ISFSI is required in this report.
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10 C.F.R. § 51.102
Requirement to provide a record of decision; preparation.

(a) A Commission decision on any action for which a final environmental impact
statement has been prepared shall be accompanied by or include a concise public
record of decision.

(b) Except as provided in paragraph (c) of this section, the record of decision will
be prepared by the NRC staff director authorized to take the action.

(c) When a hearing is held on the proposed action under the regulations in subpart
G of part 2 of this chapter or when the action can only be taken by the
Commissioners acting as a collegial body, the initial decision of the presiding
officer or the final decision of the Commissioners acting as a collegial body will
constitute the record of decision. An initial or final decision constituting the record
of decision will be distributed as provided in § 51.93.

10 C.F.R. § 72.122
Overall Requirements.

(a) Quality Standards. Structures, systems, and components important to safety
must be designed, fabricated, erected, and tested to quality standards
commensurate with the importance to safety of the function to be performed.

(b) Protection against environmental conditions and natural phenomena.

(1) Structures, systems, and components important to safety must be
designed to accommodate the effects of, and to be compatible with, site
characteristics and environmental conditions associated with normal
operation, maintenance, and testing of the ISFSI or MRS and to withstand
postulated accidents.

(2)(1) Structures, systems, and components important to safety must be
designed to withstand the effects of natural phenomena such as earthquakes,
tornadoes, lightning, hurricanes, floods, tsunami, and seiches, without
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impairing their capability to perform their intended design functions. The
design bases for these structures, systems, and components must reflect:

(A) Appropriate consideration of the most severe of the natural
phenomena reported for the site and surrounding area, with
appropriate margins to take into account the limitations of the data
and the period of time in which the data have accumulated, and

(B) Appropriate combinations of the effects of normal and accident
conditions and the effects of natural phenomena.

(i1) The ISFSI or MRS also should be designed to prevent massive collapse
of building structures or the dropping of heavy objects as a result of building
structural failure on the spent fuel, high-level radioactive waste, or reactor-
related GTCC waste or on to structures, systems, and components important
to safety.

(3) Capability must be provided for determining the intensity of natural
phenomena that may occur for comparison with design bases of structures,
systems, and components important to safety.

(4) If the ISFSI or MRS is located over an aquifer which is a major water
resource, measures must be taken to preclude the transport of radioactive
materials to the environment through this potential pathway.

(c) Protection against fires and explosions. Structures, systems, and components
important to safety must be designed and located so that they can continue to
perform their safety functions effectively under credible fire and explosion
exposure conditions. Noncombustible and heat-resistant materials must be used
wherever practical throughout the ISFSI or MRS, particularly in locations vital to
the control of radioactive materials and to the maintenance of safety control
functions. Explosion and fire detection, alarm, and suppression systems shall be
designed and provided with sufficient capacity and capability to minimize the
adverse effects of fires and explosions on structures, systems, and components
important to safety. The design of the ISFSI or MRS must include provisions to
protect against adverse effects that might result from either the operation or the
failure of the fire suppression system.
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(d) Sharing of structures, systems, and components. Structures, systems, and
components important to safety must not be shared between an ISFSI or MRS and
other facilities unless it is shown that such sharing will not impair the capability of
either facility to perform its safety functions, including the ability to return to a
safe condition in the event of an accident.

(e) Proximity of sites. An ISFSI or MRS located near other nuclear facilities must
be designed and operated to ensure that the cumulative effects of their combined
operations will not constitute an unreasonable risk to the health and safety of the
public.

(f) Testing and maintenance of systems and components. Systems and components
that are important to safety must be designed to permit inspection, maintenance,
and testing.

(g) Emergency capability. Structures, systems, and components important to safety
must be designed for emergencies. The design must provide for accessibility to the
equipment of onsite and available offsite emergency facilities and services such as
hospitals, fire and police departments, ambulance service, and other emergency
agencies.

(h) Confinement barriers and systems.

(1) The spent fuel cladding must be protected during storage against
degradation that leads to gross ruptures or the fuel must be otherwise
confined such that degradation of the fuel during storage will not pose
operational safety problems with respect to its removal from storage. This
may be accomplished by canning of consolidated fuel rods or
unconsolidated assemblies or other means as appropriate.

(2) For underwater storage of spent fuel, high-level radioactive waste, or
reactor-related GTCC waste in which the pool water serves as a shield and a
confinement medium for radioactive materials, systems for maintaining
water purity and the pool water level must be designed so that any abnormal
operations or failure in those systems from any cause will not cause the
water level to fall below safe limits. The design must preclude installations
of drains, permanently connected systems, and other features that could, by
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abnormal operations or failure, cause a significant loss of water. Pool water
level equipment must be provided to alarm in a continuously manned
location if the water level in the storage pools falls below a predetermined
level.

(3) Ventilation systems and off-gas systems must be provided where
necessary to ensure the confinement of airborne radioactive particulate
materials during normal or off-normal conditions.

(4) Storage confinement systems must have the capability for continuous
monitoring in a manner such that the licensee will be able to determine when
corrective action needs to be taken to maintain safe storage conditions. For
dry spent fuel storage, periodic monitoring is sufficient provided that
periodic monitoring is consistent with the dry spent fuel storage cask design
requirements. The monitoring period must be based upon the spent fuel
storage cask design requirements.

(5) The high-level radioactive waste and reactor-related GTCC waste must
be packaged in a manner that allows handling and retrievability without the
release of radioactive materials to the environment or radiation exposures in
excess of part 20 limits. The package must be designed to confine the high-
level radioactive waste for the duration of the license.

(1) Instrumentation and control systems. Instrumentation and control systems for
wet spent fuel and reactor-related GTCC waste storage must be provided to
monitor systems that are important to safety over anticipated ranges for normal
operation and off-normal operation. Those instruments and control systems that
must remain operational under accident conditions must be identified in the Safety
Analysis Report. Instrumentation systems for dry storage casks must be provided
in accordance with cask design requirements to monitor conditions that are
important to safety over anticipated ranges for normal conditions and off-normal
conditions. Systems that are required under accident conditions must be identified
in the Safety Analysis Report.

() Control room or control area. A control room or control area, if appropriate for
the ISFSI or MRS design, must be designed to permit occupancy and actions to be
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taken to monitor the ISFSI or MRS safely under normal conditions, and to provide
safe control of the ISFSI or MRS under off-normal or accident conditions.

(k) Utility or other services.

(1) Each utility service system must be designed to meet emergency
conditions. The design of utility services and distribution systems that are
important to safety must include redundant systems to the extent necessary
to maintain, with adequate capacity, the ability to perform safety functions
assuming a single failure.

(2) Emergency utility services must be designed to permit testing of the
functional operability and capacity, including the full operational sequence,
of each system for transfer between normal and emergency supply sources;
and to permit the operation of associated safety systems.

(3) Provisions must be made so that, in the event of a loss of the primary
electric power source or circuit, reliable and timely emergency power will be
provided to instruments, utility service systems, the central security alarm
station, and operating systems, in amounts sufficient to allow safe storage
conditions to be maintained and to permit continued functioning of all
systems essential to safe storage.

(4) An ISFSI or MRS which is located on the site of another facility may
share common utilities and services with such a facility and be physically
connected with the other facility; however, the sharing of utilities and
services or the physical connection must not significantly:

(1) Increase the probability or consequences of an accident or
malfunction of components, structures, or systems that are important
to safety; or

(i1) Reduce the margin of safety as defined in the basis for any technical
specifications of either facility.

(1) Retrievability. Storage systems must be designed to allow ready retrieval of
spent fuel, high-level radioactive waste, and reactor-related GTCC waste for
further processing or disposal.
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10 C.F.R. § 72.240
Conditions for spent fuel storage cask renewal.

(a) The certificate holder may apply for renewal of the design of a spent fuel
storage cask for a term not to exceed 40 years. In the event that the certificate
holder does not apply for a cask design renewal, any licensee using a spent fuel
storage cask, a representative of such licensee, or another certificate holder may
apply for a renewal of that cask design for a term not to exceed 40 years.

(b) The application for renewal of the design of a spent fuel storage cask must be
submitted not less than 30 days before the expiration date of the CoC. When the
applicant has submitted a timely application for renewal, the existing CoC will not
expire until the application for renewal has been determined by the NRC.

(c) The application must be accompanied by a safety analysis report (SAR). The
SAR must include the following:

(1) Design bases information as documented in the most recently updated
final safety analysis report (FSAR) as required by § 72.248;

(2) Time-limited aging analyses that demonstrate that structures, systems,
and components important to safety will continue to perform their intended
function for the requested period of extended operation; and

(3) A description of the AMP for management of issues associated with
aging that could adversely affect structures, systems, and components
important to safety.

(d) The design of a spent fuel storage cask will be renewed if the conditions in
subpart G of this part and § 72.238 are met, and the application includes a
demonstration that the storage of spent fuel has not, in a significant manner,
adversely affected structures, systems, and components important to safety.

(e) In approving the renewal of the design of a spent fuel storage cask, the NRC
may revise the CoC to include terms, conditions, and specifications that will ensure
the safe operation of the cask during the renewal term, including but not limited to,
terms, conditions, and specifications that will require the implementation of an
AMP.
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